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09.30-10.00 Bbyptraa
10.00-10.15 XypJIBIH HIIT
- AJlynossocanyan, Ooxkmop (Sc.D), mpogpeccop, [uxuxymye ux
cypeyyauiin Ipomutin 306101uUliH dapaa
- Aumonua bapasxcocua, Munanvt ux cypeyyauiin Xapvyyyican 3px 3yuH
MIHXUMULIH npogheccop, dokmop, 030 npogeccop, “Mowneon Yiacwvin ux
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Yuenyynaeu: b.Hapmarnoax, dokmop, npogheccop, LLluxuxymye ux cypeyyauiin
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10.15-10.30 Xyyiib 3YWH CyAalraanbl XapbllyyJlaH CyJiax apra 3yHH XdpIrJdIHA XUHCOH
JIYH IIHHKHAIT?
I Amapacapeanan, doxkmop, npogheccop,
Uluxuxymye ux cypeyyautin Cypeanm, 3p0dM WUHICULSID IPXINCIH
npopexmop
10.30-10.45 Golden Promises and Gilded Risks: The Trump Gold Card and the
Globalization of Citizenship by Investment
Hasuo Konnep, BHCY-vin Xauooue ux cypeyyauiin ONOH YACbIH 3pX
3YUH cypeyyauiin npogeccop, 00Kmop
Hasuo Jlu Mynou, 0okmop, MOeH cyp2yyautiH npogheccop
10.45-11.00 SIMoHBI XyBHITH X3BIUIMHH TCHICPUIHH YHUHH TOXUPOIIIO0 O0JIOH
OpceneeHUIr Xs3raapaaxplll XOPUIJIOX TyXall XyylIUHT 30puuX I3MT
XOPrUiiH MUHXUAWUT TOTTOOX TyXal acyyjai
Yuuoa FOxumaxa, Mbaiiscueutin ux cypayyautin Xyyae 3yuH cypeyyautii
npogeccop
11.00-11.15 XappllyyJican 3pX 3YWH Cy/IaiTraaHbl XOTKIHNHH YUT XaHIara, TYYHT
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. Oux-Ameanan, JXUC-uvin 3HY C-utin Hutimuiin spx 3yun
MIHXUMULIH Oazi
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11.45-12.00 XapbllyyJcaH 3pX 3YHH OHOJIbIH XOI KW, YU XaHJJIara
b.Menx-Op0sus, 0okmop, LLluxuxymye ux cypeyynuiin Xapoyyyicawn spx
BYUH XYPIIIIHSULH 3AXUPAT
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12.00-12.15 Opanyvaiizpin Mapraan: Lyyx, apOUTpbIH XapbllyyJicaH cyjajiraa, Keic
LIMHKUIITID
b.Hamcpaii, ooxkmop, HAXUC-uiin I3HYC-utin Xysuiin 3px 3yiiH
MIHXUMULIH axaax 6az2u
12.15-12.30  DpyyruiiH mpomeccsH 3areap Xyysib 6a MoHron YIicslH DpyyTruitH IponecCchH
XYyJIUHH XapbIyyJcaH cCyjairaa /HOTJIOX aKWUIaraaHsl »3pX 3YHH
30XUILyyHanT/
b.Bamszopue, 0oxmop, npogheccop, Monecon Kpumurnonoeuuowvin
xoaboonwl Youpoax 306nenutin 0apea

12.30-13.00 X3y yanr
13.00-14.00 Y auiin 300r

XOEPIYTAAP X3CAI'

Yuenyynaeu: A.Omeoncyx, ookmop, LLluxuxymye ux cypeyynuiin Cydaneaanvi
XYp22a2HeUliH DpOsMman Hapuiin Ouyeutin oapea

14.00-14.15 Sharia Councils in Europe: Parallel Courts of a Parallel Legal System?
Opwons  @anywu, 0okmop, 030 npogeccop, Yueap Yicwin
Lynayiieapowuiin ux cypeyyauiin npogeccop
14.15-14.30 Methods of comparative legal history research from Hungarian perspective
Ocmep 1. Xepeep [p.IIpog., Vueap Yacoin [leuuiin ux cypeyyno,
LY A-utin ookmop
14.30-14.45 HekoTopble acnieKTbl CpaBHUTEIILHO-IIPABOBOIO aHAIU3a PEryJIUpOBaHUs
JIOOBIYM KPUTHYECKU BaXKHBIX MHUHEpasioB B Poccuiickort depepanyu u
Monronuu
vumpuii Braoumuposuy [llopnuxos, dokmop, 030 npogeccop, OXY-
biH Dpxyyeutin yacein ux cypeyyautin Batieans Hyyputin 6aiieans opunbie
xameaanax Ip0dM UWUHHICULLIIHULL XYPIINIHSUUH 3aXUPAT
14.45-15.00 A Comparative Analysis of the Constitutional Foundations of Education in the
Warsaw Pact Countries
Iampucua Jomunuxa Huxnai, doxmop, Yueap Yacein [lewutin ux
cypeyynuiin Xyyno 3yin paxynivmemuiin npogeccop
15.00-15.15 Changes in the civil law status of animals in divorce proceedings — a
comparative study describing some of the religious origins of the relationship
between animals and humans
bopobana Jlenapone Manemuu, odoxmop, Yweap Yacvin Ileuuiin ux
cypeyynuiin Xyynv 3yun haxyiomemutin axaax bazu

15.15-15.45 X3y ysanr
15.45-16.00 XypJIbIH XaaJaT

Haxum xoa600c: https://teams.microsoft.com/l/meetup-
join/19%3ameeting_ Y TgzNzgyMzgtOTgzMi00OD]JLWFhM2QtMjAyOTAXxMmJImY zFk%40
thread.v2/0?context=%7b%22T1d%22%3a%22c1{fc099-8a65-4a4d-9¢93-
f4b9119d7681%22%2¢%2201d%22%3a%22a39dbc4e-7a48-4b53-b74e-f83ab3cbbf72%22%7d


https://teams.microsoft.com/l/meetup-join/19%3ameeting_YTgzNzgyMzgtOTgzMi00ODljLWFhM2QtMjAyOTAxMmJmYzFk%40thread.v2/0?context=%7b%22Tid%22%3a%22c1ffc099-8a65-4a4d-9e93-f4b9f19d768f%22%2c%22Oid%22%3a%22a39dbc4e-7a48-4b53-b74e-f83ab3cbbf72%22%7d
https://teams.microsoft.com/l/meetup-join/19%3ameeting_YTgzNzgyMzgtOTgzMi00ODljLWFhM2QtMjAyOTAxMmJmYzFk%40thread.v2/0?context=%7b%22Tid%22%3a%22c1ffc099-8a65-4a4d-9e93-f4b9f19d768f%22%2c%22Oid%22%3a%22a39dbc4e-7a48-4b53-b74e-f83ab3cbbf72%22%7d
https://teams.microsoft.com/l/meetup-join/19%3ameeting_YTgzNzgyMzgtOTgzMi00ODljLWFhM2QtMjAyOTAxMmJmYzFk%40thread.v2/0?context=%7b%22Tid%22%3a%22c1ffc099-8a65-4a4d-9e93-f4b9f19d768f%22%2c%22Oid%22%3a%22a39dbc4e-7a48-4b53-b74e-f83ab3cbbf72%22%7d
https://teams.microsoft.com/l/meetup-join/19%3ameeting_YTgzNzgyMzgtOTgzMi00ODljLWFhM2QtMjAyOTAxMmJmYzFk%40thread.v2/0?context=%7b%22Tid%22%3a%22c1ffc099-8a65-4a4d-9e93-f4b9f19d768f%22%2c%22Oid%22%3a%22a39dbc4e-7a48-4b53-b74e-f83ab3cbbf72%22%7d

Opx 3yiin xapvyyyican cyoaneaanvl OHoa, apea 3yi oa opuun ye-2025

Sind
-~
COMPARATIV

LAW INSTITUTE
XAPoLLYYICAH 3PX 3YUH XYP33M3H
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09.30-10.00

10.00-10.15

LAW”
(20 November 2025, Thursday, Ulaanbaatar Standard Time: GMT+8)
Registration

Opening Remarks
- Lundeejantsan Danzan, Sc.D, Prof., Chairman of Academic Council,
Shihihutug University
- Antonia Baraggia Ph.D., Professor of Department of Comparative Law,
University of Milan and ERASMUS Project Coordinator
- Group Photo

FIRST SESSION

10.15-10.30

10.30-10.45

10.45-11.00

11.00-11.15

11.15-11.45

11.45-12.00

12.00-12.15

12.15-12.30

Moderator: Narmandakh Badarch, Ph.D., prof, Director of Research
Institute, Shihihutug University

An Analysis of the Use of Comparative Research Methodologies
Amarjargalan Ganbold, Ph.D, Prof., Vice Rector for Education and
Research Affairs, Shihihutug University

Golden Promises and Gilded Risks: The Trump Gold Card and the Globalization

of Citizenship by Investment
David W. Collier and David Mundi, Professors of Law at Handong
International Law School, Korea

Private Bid Rigging in Japan and the Establishment of Antitrust Violations
Uchida Yukitaka, Professor of Faculty of Law, Meiji University

“The Development of Comparative Law Study: Trends and Challenges”
Enkh-Amgalan Dambasuren, Lecturer, Department of Public Law, School
of Law and Social Science, University of Internal Affairs

Discussion

Development and Trends in Comparative Legal Theory
Munkh-Erdene Batdulam, Ph.D, Director of Institute of Comparative Law,
Shihihutug University
Franchise Disputes Through Arbitration Proceedings: A Comparative Analysis
And Case References
Namsrai Battulga, Ph.D, Senior Lecturer, Department of Private Law,
School of Law and Social Science, University of Internal Affairs
A Comparative Study of the Model Code of Criminal Procedure (MCCP) and the
Law of Criminal Procedure of Mongolia: Focusing on the Legal Regulation of
Evidence
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Batzorig Badam, Ph.D, Prof., Director of Executive Board, Association of
Mongolian Criminologists

12.30-13.00 Discussion

13.00-14.00 Lunch Break

SECOND SESSION

- Moderator: Otgonsukh Amarsaikhan, Ph.D, Scientific Secretary, Research
Institute of Shihihutug University

14.00-14.15 Sharia Councils in Europe: Parallel Courts of a Parallel Legal System?
Orsolya  Falush, Ph.D., Assoc.prof, DUE Institute of Social
Sciences/University of Pécs Department of Legal History
14.15-14.30 Methods of comparative legal history research from Hungarian perspective
Eszter Cs.Herger, Full Professor, Doctor of the Hungarian
Academy of Sciences, University of Pécs
14.30-14.45 Some Aspects of a Comparative Legal Analysis of the Regulation of the
Extraction of Critical Minerals in the Russian Federation and Mongolia
Dmitry Viadimirovich Shornikov, Ph.D, Assoc.prof., Director of the Baikal
Research Institute for Environmental Protection, Irkutsk State University,
Russia
14.45-15.00 A Comparative Analysis of the Constitutional Foundations of Education in the
Warsaw Pact Countries
Patricia Dominika Niklai Ph.D., Professor of Faculty of Law, University of

Pécs
15.00-15.15 Changes in the civil law status of animals in divorce proceedings — a comparative
study describing some of the religious origins of the relationship between animals
and humans
Borbala Lenardne Maletics, Ph.D, Senior Lecturer, Faculty of Law,
University of Pécs

15.15-15.45 Discussion

15.45-16.00 Closing
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Opening speech

v Lundeejantsan.D
Merited Lawyer of Mongolia. Doctor of Legal Sciences (Se.D).

Professor

HIDJTUMH YT

Hanzan JYH/II)KAHIIAH
(Sc.D), npoh, [Lluxuxymye ux cypeyyauin
Dpomuiin 366n01ullH dapea

Opxom XyHOIm 3pOIMMIH CYOnAa4uUo,
Onon yacein 30410 MOa06a624UO 66,
Ta 6yx3HO0 213 62166HUL MIHOULZ XYpeIe.

“Dpx 3YWH XapbIlyyJicaH CyJIairaaHbl OHOJI, apra 3Yd 0a OpuWH ye' COIIBT OJIOH
VICBIH 3pA3M IMIHHXWITIIHUN Xypann XypammdH upcdoH Ta Oyxoun LHuxwmxyryr nx
CYpryyJuiiH DpOMHIH 36BJI6JI, HUMT XaMT OJIHBl HIPUHH ©MHeeC XalyyH 0asp XYprax,
Tanapxai WIDPXUDK OaifHa.

OH3 yJaaruiiH XypJblH C3J[3B Hb 6HOO IaruiiH 3pX 3YHH XOIX#JIMHH 4WT XaHAJara,
JOJIXUA JTAXMHBl XyyJdb TOTTOOMHMH MIMHAWIATAN CalUryd ysaiaAcaH, HUUTMUIAH
X3p3rid? aapaiaras HUAICH Malll yyXall C/I9B IOM.

Viic opHyyABIH 3pX 3YHH CHCTEM XapuwillaH HejeejeX, TyplUlara COIMILOX Hb
ymam Oyp HAOMAOTAYK Oy ©Hee Yex XapblyylcaH 3pX 3YH Hb 36BXOH aKaJIeMHK
cyhganraaHsl Hor canbap Owmm, Oomioro OoNOBCpyyJdax, XyyJib TOITOOMXKHUHAT
00JIOBCPOHTYH OONTOX ad XOJOOTAO0N OYXHUI CTpaTeruitH Yuridi 0ok OaifHa.

Oneenpuitn xypana MoHron YICHH Xyyib 3YHH WX, 33/ CYpPryyJIHHH 3PAIMTIH
cymnaaynaac ragaa AHY, OXVY, Urtanu, Yarap, BHCY, SInon 33par yiacslH H3p XYHATH
WX cypryynuiiH 3pIdMT3H Cyanaadui] OpoJIOXK, XaphlyyJICaH 3pX 3YHH OHOJBIH XOIKHII,
apra 3ydWH TyJdraMmzcaH acyymIyyl, 3pYYTHHH OOJIOH HPrIHUM dSpX 3YHH daHapTai
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CyJlairaaHbl WITTAYYIUAT XAJDIYYI3X K OaliHa. DHA 001 OMIHMI XYBbJ XaMThIH
MAIIIAT OYTIIX, aKaIEMUK ysuifaa X0i1000ro0 03XKYYIdX dyXall O0JIOMXK FOM.

Men EBpomblH XO0JOOOHBI CaHXYYVXKWITIIp MrtammitH MuiaHel HX Cypryyib,
MVUC-nitn Xyynp 3yMH cypryynas, @panupslH KaeHbIH HMX CypryyJuiH XamMTpaH
X3P3KYYIDK Oyl MOHron YIIChIH UX A93[ CYpryyJIHyAbIH XapblyyJcaH 3pX 3YHH 00JIOoH
EBponbin XombooHBI 3px 3yHH 4YamaBxbIr 00xkyymdx COMPLAW TtecnuitH xyp3sHI
9HIXYY XYPIBIT 30XMOH OalTyyimk Oaiiraa Gereej XypJiblH 30XMOH Oaiiryymantan yHITIH
XYBb HIMAD OpyyJDK Oyl MuiaHbl ux cypryyiuita npodeccop Antonna bapaxokua 60moH
TYYHUH XaMT OJIOH]T OHIIIOM TajlapXaji WIBPXUIIIbE.

OJIOH YJCHIH XaMTBIH XXWJUIAaraar epreXkyyidX, MaHal CypryyJiMiHH CyIajraaHbl
YaJaBXbIl [IMHD IIATaH rapraxaj 3HIXYY Tecell YHADK 0apIuryil XyBb HIMAIPTIH I0M.

XYHI3T OPOALOTYH] 00,

OHeeApUITH WITIAIMMH COABYYA XapbLlyyJCaH 3pX 3YHH OHOJI, apra 3yMH YHA3C
CYypb, XyyJb 3YHH canbap OypHiiH TyJaramJICaH acyyJIbIT TYH3THH aBd Y3COH, ITUHIJIAT
caHaa, OOIUT cynanraani TyJryypiacan OyT3amyyzd Oerees TAAr33p Hb MaHail 3pX 3YHH
ITAHATTAI TOAOPXOH XyBb HAMAP OPYYJIHA TIIPIT UTIAIITIH OaifHa.

DIACT Hb, HAXYY XYPIIBIT 30XHOH Oairyynaxaa ua3Bx 3yTrai rapracan luxuxyryr
WX CYPrYyJIUHH XaMT OJIOH, JPJIMTIH CyAJaadu], JIMKUTY OaWryyiaryyaan TyH
Tajapxan WHRPXUMIbe. “Opx 3yiH Xapbyyyican cyoareaanvl OHON, apea 3y ba opuun ye”
OJI0H YJICBIH 3PA3M IIMHKIITISHUN XYPIIBIT HI3CHUUT MAIIT/IBE.

Ta OYX2H XypibIH YiUT aXXWIIaraad yp OyTI2ITIH, aMyKIIITTal OPOJIIIOXBIT XYChe.
Baspnanaa.

2025.11.20.

---000---
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“{ne “THE THEORY, METHODOLOGY. AND CONTEMPORARY
covPNRATIVE TRENDS IN COMPARATIVE LAW STUDIES™

Opening speech

Antonia Baraggia

Dr. (Ph.D), Prof.. University of Milan

OPENING SPEECH

Antonia BARAGGIA
Prof. Dr, Department of Italian and Supranational
Public Law and Coordinator of COMP-LAW Projects

Good morning, everyone, colleagues, distinguished guests, dear friends. It is a great
pleasure and an honor to welcome you to this conference organized within the Capacity
Building Project Comp Law, devoted today to a theme that lies at the very heart of our
work as legal scholars and practitioners: theory, methodology, and contemporary issues in
comparative law.

We meet in a particularly meaningful setting. Mongolia stands at the crossroads of
legal tradition and economic transformation. It is a country with a rich constitutional
history, a rapidly evolving economy, and an increasingly sophisticated legal framework,
especially in areas such as constitutional law, fundamental rights, and competition law.
This combination makes Mongolia not only a beneficiary of our comparative law
knowledge, but also a contributor to it. The experience you are generating here-legislative
reforms, judicial decisions, and regulatory practices-are part of a new comparative
landscape.

Today’s theme invites us to do three things: to reflect on what comparative law is
for-its theory; to discuss how we do comparative law-its methodology; and to engage with
why it matters now-the challenges we face.

Let me briefly touch on these points.

First, theory: why compare laws? Comparative law is sometimes described as a
purely academic exercise, a kind of intellectual tourism through foreign legal systems. But
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in reality, it is much more than that. At its core, comparative law helps us answer three
fundamental questions:

Understanding -how do other legal systems address problems similar to ours?
Evaluation -what can we learn from their successes and failures?
Transformation- how can this knowledge support legal reform at home?

In our project, these questions are not abstract. When we compare constitutional law
regimes, we are not just listing differences. We are asking: what institutional designs foster
independent authorities? What rules best protect fundamental rights? How do we safeguard
our fundamental values while also respecting economic and social priorities?

Comparative law is therefore a bridge between legal diversity and shared values: the
rule of law, protection of fundamental rights, transparency, and accountability of public
institutions. It helps us see that there is no single model to be copied blindly, but also that
we are not condemned to reinvent the wheel in isolation.

So, how should we compare? First, comparative law requires special attention to
context. I have learned so much by working with our colleagues here in Mongolia, and I
have realized how important context really is. Law does not exist in a vacuum. A
constitution or legislation cannot be properly understood without looking at the structure of
the country, its history, the capacity of regulators and courts, and even political culture.
Copying foreign texts without their context risks creating what some scholars call “legal
transplants” that are formally impressive but practically ineffective.

Second, we must be very careful about case selection. To do comparative law well,
it is essential to select meaningful cases. As comparativists, we must be honest about our
choices and about their limits.

Finally, comparative law is inherently interdisciplinary. To understand how
constitutional law works in practice, we must draw on political science, economics,
sociology, and increasingly data science and technology studies.

Contemporary issues make comparative law more important than ever. Topics such
as digitalization and artificial intelligence are reshaping our constitutional landscapes. The
crisis of the rule of law and constitutional pressure is a widespread phenomenon. The
globalization of markets also profoundly affects comparative constitutional law.

This is, therefore, a particularly intense and important time for studying comparative
law, especially comparative constitutional law.

Within our Capacity Building Project, this conference plays a crucial role. It is not
only a forum for exchanging technical expertise, but also an opportunity to build a shared
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conceptual language among academics and practitioners, identify methodological best
practices, and map contemporary challenges of comparative law.

I am truly happy to participate in this important conference. I would like to thank my
colleagues at Shihihutug University who made this conference possible. I wish you all a
rigorous, stimulating, and inspiring discussion today.

Thank you very much.

20 November, 2025

---000---

15



The Theory, Methodology and Contemporary Trends in Comparative Law Studies-2025

X2CIAT
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“{n~ “THE THEORY, METHODOLOGY., AND CONTEMPORARY
covPARATIVE TRENDS IN COMPARATIVE LAW STUDIES™

Amarjargalan.G

Ph.D, Prof.. Vice Rector for Education and Rescarch Affairs.
Shihihutug University

XYVJb 3YHH CYJAJITAAH JJAXb XAPBIIYYJAH CYIJAX APTA 3YWH
X3PAIJIPIH/I XUMCOH IAHKXUITD

AN ANALYSIS OF THE USE OF COMPARATIVE RESEARCH
METHODOLOGIES

Tanoono AMAPKAPIAJIAH
(Ph.D), npog, Hluxuxymye ux cypeyyauiin Cypeanim,
9POIM WUHIICUNIZID IPXIILCIH NPOPEKMOP

Xypaanzyii: Xyyao 3yiH  cyoaneaanHod CyoaieaaHvl AdiCIbIH  YAHAp, Yp OYHe
CatNCPYYIax 30puneoop cyonax apea 3yiie HaApUIEHIaH MoLeNIoxX XaPI2ydrd waapoiasd Hou
yyxan oauna. Ond3 manaap cyonaay oMHO Hb Xapbyyyian cyonrax apea 3yUH meJieelonm
xutix OGOAOH Xapvbyyynan cyonax Oypam mooopxotiox ezyyasno ' oypocam 6unzs. On
Cy0anzaand xapbyyyiau cyoiax apea 3yuH aixmyyovle MAHUuH MI03X CIM2SINSIFHUU Allb
manbapm cyonax OOIOMICHON MAnaapx 3a2eapvie OYPCAdH, MYXauH waneyypaap
CYOan2aanvl anciyyoad WUHNCUIZDI XULX 30PULM MABbCAH OUNII.

Abstract: In legal research, the need to carefully plan research methodology in
order to improve the quality and effectiveness of research outcomes has become critically
important. In this regard, the author has previously addressed issues of planning
comparative research methodology and defining rules for comparative analysis in an
earlier article. The present study aims to illustrate a model showing within which domains
of cognitive thinking the steps of comparative research methodology can be applied, and to
analyze research works based on these criteria.

Tynxyyp yec: xapvyyyrau cyonax oypam, baym maxconomu, maamaenan, apea 3yiin
Menesnenm, mysuiuH, apea 3yuH aixam

! Amapacapaanan I'. Dpx 3yiin xapoyyyian cyonax apea 3yiin meieenoim oa cyoanzaanvl Oypmyyo.
Lluxuxymye comeyya. L{yspan 1, 2025 ouwi 3 cap, 66-74 0ox mano
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Keywords: rules of comparative research, Bloom’s taxonomy, hypothesis,
methodological planning, level, methodological steps

Xyynb 3yHH XapbIlyyJiCaH CyJlaraaHbl apra 3yUT TOJIOBIOX X3J1 X3/[PH ajuxaM OyXuid
HUHUIPI Oalraar TOUMIIOH aBY Y3be.

Xycusem Nel. Cyoaneaanst acyyoan, maamaaidi, 30puico, 30PUiLmsli Xamaapan.

Cynanraansl acyyzain-1 Cynanraatsl 30puit-1
/Rpl/ Cynanraanst Cynanraanst /RO1/

Cypnanraansl acyynai-2 » U] » 30pHIIro » Cyanraansl 30puiT-2
/Rp2/ (R . /RO2/

Cynanraassl acyyzaan-3 Cynanraasl 30pHiT-3

Cyanax yHa SBUBIT CynairaaHbl aXIJIBIH OYTAIITIH ysuAyylaH m33px Oaiimmaap
SHTHUWH Japaajiaij opyyjax OOJOMKTOH 4 cyanaad Yin sBI Tyc OypI TaHUH MDOIDX,
CITIAIIMIPHUN AMap TYBIIMHZ 30rCOX €CTOMI XaMmMTaJ Hb TOJOPXOMIOX IIaapiJiaraTau.
WHracH?3p cynanraaHbl a)JiblH I3C Japaajlibil ©HIell HAPJAX aljaaHaac 3alICXUiH?.
Vrraa cyjainraanbl TyXalWH YHJI SBII JKMHX3H33C33 3COX3JI TaHUH MOA3X CITTANITISHUAN
30XHMCTOM TYBIIMHI OaiicaH 3C3X Hb HOH 4YyXaj 0ereen I33pX napaajcaH 4 aixMbIl
COTIRIIMIAHUNA 66p ©e6p TYBIIMHJI XUHX O3CBAJT HAT IXKWI TYBIIMHJA XHMX 3C3X Hb
COHHUPXOJITOH FOM. DH? Tajaap JapaardiiH X3CAIT aBy y33X OOJHO.

Cypmanraansl 30pHIITOOC XamaapaH CyJaliTaaHbl apra 3yHH TOJOBIONT X3 X33H
anxMaap XUHTIPHD. 30pwiT Tyc OypA Xamaapax EpeHXHH TOJOBIOITUAT HUHTMHUITH
IIMHKII3X YXaaHbl CYyph apra 3yWH XYP33HJ COHIOX Hb apra 3YWH XyBbJ[ 4yXajl YUTIYYIIAT
6oHO. Xyyib 3YHH CyJdanraaH; XapblyyJaH Cy/UIax CyJairaaHbl apra 3YWH TOJeBJINT
Japaax 3 amxmaap TeJIOBJIOrAeX O0IOMKTOW. XYCHITTIIP Xapyyioail,

Xycnaem Nel. Cyoaneaanvl 30punm 6010H Xapbyyyran cyonax cyoaneaansl apea
3YiiH 3 anxamm menoereNmuliH Xamaapasbli HCUULId

CypanraaHsl apra 3yWr TeneBiex amxmyyn /RM/

Cynanraansl Anxam-1 /RM1/ Anxam-2 /RM2/ Anxam-3 /RM3/
SOpHITYYA TeneBnecexn ePeHxnﬁ Xyyib 3yHH R —
apra 3y CyJlanraaHsl apra 3yu
DyHKIIMOHAH
CynanraaHbl Cynmanraansl epeHXuid | XapblyyJaH cyaiax XapelyynaiT
3opuar Nel apra 3yi Nel apra 3yi TyyxoH
XaphIlyynanT
Cynanraansl Cypnanraansl epenxuid | XapblyyJlaH cyajgax TyyxoH
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30pmiT Ne2 apra 3y Ne2 apra 3yi XapbITyyJIanT
N Xyyib 3yHH
Cynanraansl Cynanraansl epeHXUN . AHanmuTUK
. cyJanraaHbl apra 3yii-
3opmiT Ne3 apra 3y Nel, 2 n XapbITyyJIalIT
Xaj aH cyyia
peryyia vy)ln X byrtuuiin
apra 3yH,
Cynanraansl Cynanraansl epeHXUH XapblyyaalIT
30pHIIT N apra 3yii Ne3, n Xyyab 3yiH AHATHTHE
cyJanraassl apra 3yi-
n XaphIlyyianT

Cypanraansl acyynaTaac CyAajraaHbl apra 3yWH TeJIOBIONT XYPTIIX alXMyyll Hb
/Xycuort Nel, XycHorr No2/ cOTrairasHuil sMap siMap TYBIIWH[, TOJPYYJOall, TaHHH
M33X COTTANI33HUN HAT WXKWIJ TYBIIMHJ 3CBAJI IIATaJICaH ©6p eep TYBIIMHJA XaMaapax
ACOXUUT TOIOPXOMIIOX Hb CyJalITaaHbl 30PHIITO]] XYPIIX ad XOJIOOTIONTOM.

Cypmanraansl anxaMm Tyc OypA Xapraia3aX TaHWH MOJDX, COTTAITIIHUI TYBIITHUUT
bnym TakcoHoMuilH aHrmian xapranzaH TainOapmas. CypraiatelH Yill aXuiiaraanp
aluIarfjgar TaHuH M3JI9X, COTIRIII3HUN TYBIIHUWA BIyMHUIH aHruMiaanThir CcyJairaaHbl
YHI sIBIAJ XamaapyyliaH XdOpXdH Yp AYHTIHIIIp amwuriax OOJOXBIT TOAOPXOMIOX
OpOJIIIJIOTO XWWH TYBIIMH OYpa Xaprai3ax TaHWX MDBI3X, COTIIITIDHUN YHIIIANAT
BiIyMMITH aHXHBI aHTHILIAap® CyJajraaHbl 4aJBapTail XapraasyyJycad GOJIHO.

Xycusem Ne3. Cydaneaanwvt acyyoan /Rp/ mooopxoiinox 0000 myseuiun

Mbnsr
1.00 Mo amr
1.10 Tycraii 3yHnuitH M3 1T
1.11 Hbsp ToMbEOHBI M31IT

1.0 1.12 Tycrait 0apuMTBIH M3

1.20 Iuiiaeapnax Tamaapx MIIAT
1.21 TOrTCOH OMITOJITHIH MAIJIAT
1.22 Oepunent, napaauTbiH MIJJIAT
1.23 AHTHMIaN, KaTerOpHUiHH MAIJIAT

2 Ed Benjamin S.Bloom, Max D. Engelhart, Edward J. Furst, Walker H. Hill, David R. Krathwohl. Taxanomy
of Educational Objectives. The classification of Educational Goals. 1956, 201-207p
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1.24 HIanryypbiH MAAIIAT

1.25 Apra 3yH M313T Rp

130 Tyxaitn cajI6apHH epeHxuil 60JI0H Rp
XUHUCBAIPIIK MOAJIIT

1.31 3apuMBIH MAJIAT Rp

CynanraaHsl acyy bl Cyaiaad M3JUISTUHH allb TYBIIHAAC OJDK XapHa, CyJalraaHbl
JlapaardiiH anxMyyaTail ysaamyynax OOJOH CyaairaaHbl yp AYHA sMap TYBIIMHI XYP3X
9COX Hb 1YY/ XaMaapHa 'K y33B. SlnaHrysa, Xyynb 3yHH TOIOPXOH canOapblH epeHXUIl
MadT /1.30/ 333Mm33ryi 0ot canbapblH TyJramJacaH acyyIIbll OHOBYTOM OJDK Xapax
0os1oMXk xsi3raapiaraana. OH3 yrraap 1.30 TyBIIH33C CyJairaaHbl acyyaal TOAOPXOMITHO
'K Y39K 00JIOX Y [[aaliu]| 30XKCTON Cyaraanbl apra 3yHT COHTOX OOJIOM)KOOC XaMaapaH
MAUIITHNH 1.25 TYBIIMHT TOOJ TYBIIMH 'YK Y39X OOJIOMKTOH.

Xycusem Ned. Cyodaneaanvt maamaenan /RH/ mooopxoiinox 0000 mysuiun

Oiuront
2.00 Oinront
2.0 2.10 XepByyinx
2.20 Taiin6apnax
2.30 VYpbaunnaH TaaMariax !

Cynmanraansl TaaMariai J9BINYYIDX TYBIIMH Hb Xyyib 3YHH CyJajraaHbl TyXaWH
cayibapeir Oyp3H Oyy OYx TYBIIMHJ] OWITOCOH YeI TOJOPXOIMIOTrJoxX OO0JIOMKTOWH 0Oa
Taamarjall 36BXeH OWITONTHIH 1334 TyBmmHA /2.30/ Oyc Oyc COTTINTIdHUM mapaaruitH
tyBmuHA 9 /4.10, 5.30/ Togopxoinormnox 6omxHO. Tonpyymnban, oiieooc maamaznax /2.30/,
3a0aan wundicuxnc maamaznax /4.10/, wremesn Oyendoic maamaenax /5.30/ TYBUIMH €ep
eep Oaitna. Taamarnan amb TYBHIHH] DXJ3X33C XaMaapaH CyJaliraaHbl aqxMyya TyXaiiH
TYBIIMHTOH aAuiaTrax 0OJIOH P31 TYBIIUH] XUHTIIX OHIJIOITOM.

Xychaem NeS. Cyoaneaanul 30puneo /RP/, 3opunm /RO/, apea 3yiin menosenonim /RS/
MOOOPXOULOX MYBULUH

3.0 Xaparmas /ORNTONTHIT aluriax, Yp AYHT TaaMariax/

Cynmanraansl 30pHITO, 30PHIT, apra 3yHH COHTONTYYA Hb CyJalraaHbl TaaMarial
JOBIIYYJICHUNA JapaarviiH ajxaMm TyJd COTrIr3Hui TyBIIMH 3.0 Oyly OHITOJITHID
XOPATIRX TYBIIUHA XOIPATKYYIIX OONOMXKTOH. XapwH CyJdanraaHbl 30pWIT0 €pOHXHUH,
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CyJlairaaHbl 30PHIT WYY HAPUUBUMIICAH OOJ THAr33P Hb CITIIITIIHUI 66p 66p TYBIIUH]
/3.00, 4.10/ 6aitxx 601HO.

Xycusem Ne6. Cyoaneaa xuiix /R/ mysuwiun

Ananus
4.00 Ananus
4.0 4.10 DJIEMEHTYYIUIH aHAIH3
4.20 XapuJiiaansl aHAIA3 R
4.30 BbyToa11, 3apumbiH aHaK3 R

Cyoaneaa xuilx YHOCOH aiXam Hb Xyyib 3YUH CYOAN2Aanbl Xy8b0 AHAIU3 MYEULUHO
xapaeacund. Cyoaneaanvl OHYI0200C XAMAAPAH aHAIU3 Xulix anb 4 mysuuno /4.00, 4.10,
4.20, 4.30/ 60101 myyH33C 099Ul MYBUUHO MYBUUHO OPHONIC boaHo. Baym maxcanomuiin
o0azyy 0290 mysuwiul Hb 0000 MYSULUHSULIH Ymeble 6aemaana 2302uiie aHxaapax Ho 3yumail.
Hnaueyaa xapvyyyiauw cyonax apea 3yUH XYpISHO Xutie03dic OVl CyOaneaaHvl aniCIblH
azyynea mMa0a32utii OOJ0H OUI2OX, XIPISAIFHUL MYBUIUHO XIPI2JICUX Hb Yp OYH bazamail

2901C Y398.
Xycnaem Ne7. Cyoaneaanst Oyenanm xutix /RC/ myswun
Cunres
5.00 Cunres RC
5.0 5.10 Y HAIr33T WIDPXUMIAX, AaMKYyJIax RC
5.20 TenesenT, Taamariai Iiaarax RC
5.30 XomboAT, Y33TI31, erer1el Taimdapiax, HadIT XUHX RC
Xycnazem Ne8. Cyoaneaanvt Oyensnm xuiix /RC/ myswun
YHoIran
6.00 YHor?3 RC
6.0 6.10 JloToos yHAIITI? /NOTHK ajnjaa mainrax/ RC
lagaan wanryypelH YHOJITDY  /OHONBIH — XapbIlyyiairT,
6.20 TyXallH caji0apbhlH CTAHIAPTBIH XaMTHHH 1337 TYBIIUH RC
XapbIlyyJIanT XHix/

Cynanraanbl aXJbIH Yp JYH OyHy JYTHOIT Hb CyJalraaHbl YW sIBII aHATK3
TYBIIUHA XUUTICOHUHN Japaa AYTHATIPX TYJ cOTrATI3HUNA TyBImH 5.00 3¢Bam 6.00 anp g
TYBIIMH XUWATAK OO0NHO. XaphllyylaH CyAjiaX apra 3yWH TyXalJ MUKPO XapbIyyJallT,
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Makpo XapbllyyJalThlH apraac xamaapan nayrHat 6.10, 6.20 TyBIIMHI XUMTAdX
sIraM>kTai 0aii>x O0JTHO.

Cynanraanbsl aHXJard ajgxaM C3TIJM3HHUHM allb TYBLIHIAC 3XJIX TajaapX OHIrosT
ToOpXOi Oyc Oaiigraac cygajiraaHbl ajJIbIH Yp AYH caiiH, Myy TajlaapX YHAIDIATYYI
XapblaHryil eep eep Oaiix Hp Ouil. CylaauniiH 3yrssc ajuBaa CyAalraaHbl a)JIbIH
sUTAHTysa XyyJb 3YHH cyJajiraaHbl yaHap, Yp AYH Hb, CyJalraaHbl axJIbIH aJXMYYIbIT
TaHUH MDJIPX COTTAIMIIHUNA 30XUCTOM TYBLUIMHA XHHX33C XaMaapHa K Y3¢9H OOTHO.

Xycusem Ne3. Cyoaneaansl anxmyyovli Xapeanszax mysutHuil Xysunoap, 3apum
xonbooc

Ll L2 L3 L4 LS5

Rp RH RP ROs RM

6.20

6.00 6.10

6.00

5.30 RH-3

[~ ]

5.20
5.00

5.10 X

5.00 "
430 —

4.20
4.00

4.10 RH-2

4.00 t

3.00 3.00 ' Ire RM-2

2.00 2.30 RH-1

2.20

2.10

2.00

[~ ]

1.00 1.32

1.31
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1.30

1.25 | RM-1

1.24

1.23

1.22

1.21

1.20

1.12

1.11

1.10

1.00

Xonoooc Nel maiindap ne, cyqnaad X3p3B CyJalraaHbl acyyajbll MAAIATUMH 1.25
TYBLIMHJ TOAOPXOMJICOH OON TyXalH acyyUIbll CyAjJax apra 3YHH COHIOJITHIT
TOJIeBIONTUIT X3paradsHuid 3.00 TyBIMHA XX Oojomkrol OosHo. CynanraaHsl apra
3YUH TOJOBJIONT Hb CyAalraaHbl acyymIbir 1.25-00¢ TYBIIMHI M3IK Oaiiraa cyaiaaduitH
XYBbJ XHUX3]] XYHAPAIITIHN, XUUCBIPIIX Maraajantaii OaiiHa.

Xonbooc Ne2, 3, 4 mannbap, cynanraaHbl Taamarjajibll CyJjlaad ajib TYBIIUHJI
XUIX?3C XaMmaapaH TyXallH CyJalraaHbl @XIJIbIH AYTHIAT anb TYBIIMHAI XHUTAIX
OOJIOMKTOHM 3C3X Hb LIyYy[ XamaapHa. DArasp Xonbooc Oypadp cylalraaHbl TaamMariaibiH
TYBIIMH eep Oaiix Yyen cynaiaraaHsl IYTHAITII XYpPAX 3yparian /map/ JamMKax
TYBLIMHIYY]l ©6puiierfex Oairaar cyanaay aHzaapax Hb 3YHTIH.

36BX6OH JP3pX 3arBapaap Cy/uiaad OJIOH 4yXald XOJOOOCHIT Yyycrax 0Ooyox 0a
CylairaaHbl alXMyyJ TacpalTryd eceX TYBIIWHI, JOTHUK anmaaryid Oaiixajn amxaapax
0O0JIOMXKTOM OOJIHO.

Xycuszem Ned. Xapwvyyynan cyonax apea 3yiH myeuiut

L1 L2 L3 L4 L5

Rp RH RP RO

6.20

6.00 6.10

6.00
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5.30

5.20
5.00

5.10

5.00

4.30

4.20

4.00
4.10

4.00

3.00 3.00 RP RO

2.30 RH

2.20
2.00

2.10

2.00

1.32 Rp

1.31

1.30

1.25

1.24

1.23
1.00 1.22

1.21

1.20

1.12

1.11
1.10

1.00
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Xyyab 3yWH CyaaliraaHbl apra 3yi JIOTPOOC XapbllyyJiaH Cyjiax apra 3yl Hb aHaJu3
TYBIIWMH XUWTAX OHIIOTTONH. DHD yTraap AYTHIX3I, CyAairaaHbl apra 3yHH alxXMyyIablH
JIOOJT TYBIIMHTA3P TOIOPXOMIIOTIIOX OOJOMKTON W CymanraaHbl acyyJal TOMOPXOHIOX
/1.32/ GonmoH cypmanraaHbl AYTHAIT raprax TyBmmH /6.00, 6.10, 6.20/ H3m310 I33TYYP
TYBIIWH XUUATIPX OHIUIOTTOM OaiiHa. [laamma xapeiyynaH cyuiax apra 3yWH OHIUIOT TYC
OYp HUMIIYYJ3H CyJaliraaHbl ajixaM TyC OypWHH Xapraja3ax TYBIIHH X3PX3H €6pWIOriex
Tajaap cyJqamk OaiiHa.

Cynanraanbl XYy 1aXb XapbIyyJICaH CyJaliraaHbl apra 3YH X3pATJIdICOH Oaiimany
/MoHroN yncan JOKTOPBIH 39par xamraaicad 20 OyTaaj XapbllyyJicaH CyJalraaHbl apra
3YH XOpariaciH Oaiffan/ TaHWH MOIJPXYWH COTIANITIOHHAN TYBIIHAAP UIMHXKWITID XUHH
Jlapaax YHAJII3HUH XyBUIOAphI TAHWIIYYJDK OaiHa.

Xycusem Ned. Cyoaneaanvt axciyyo 0axv Xapbyyyican cyoaieaansl apea 3yuH
X3PI2NIFHO CYOAI2AaAHbl MYSULUH MOOOPXOUL020COH OAUOAN HISMEI]L

L1 L2 L3

6.20

6.00 6.10

6.00

5.30

5.20
5.00

5.10

5.00

4.30

4.20
4.00

4.10

4.00 5% 5% 5% 5%

3.00 3.00 5% 25% | 25% 20% 10%

2.30 10% 30% 25%

2.00 2.20
2.10 5%
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2.00 5% 15% 10%

1.32 45% | 25% 15% 5%

1.31 5% 5%
1.30 15% 15% 15% 5%
1.25 5%

1.24

1.23
1.00 1.22

1.21

1.20

1.12

1.11

1.10

1.00

90% | 95%

J29pX IIMHXWITSIHUN AYTHAATIP CyIalraaHbl apra 3yWH alXMbIH X371 X3I3H
anjaa Oalraar TaHWH MYADX COTTAITIHUH TYBIIUHIIIP TOJOPXOMWIK 00710X FoM. Y YHII:

1. Xyynp 3yHH cyJainraaHj XapblyyjcaH CyJUIax apra 3yHr Xd3parisX KHUIIUT
TOTTOOTYH Oaiix Tyn cymainraaHbl aXJIBIH apra 3YWH TOJOBIIOITHHUT CyJajiraaHbl Oycan
ANXMyyATal yanayyax, 30XUCToN O6aiixana a4 Xoia00T 1071 erexryi Gairaar Iyra3K O0JHO.

2. Cypanraansl Taamarjajl JA3BIIYYJDXTYHIP3p aiuBaa cyJajiraar Xuixsg
CyJanraaHbl aXJIbIH 3yparjiajl TOAOPXOilsIox OoJoMXKryd Oyly cynainraa yp IOYHAID
XYPCHUHIT XOMKUX OOJIOMKTYH XYPraK OaliHa.

3. Cygmanraanbl apra 3YWH TOJIOBJIEJITUHI XUICBIp XHMIAI33C CITIIIIIHUM XOT
SIITaM)KTall TYBIIUH] alIXMYY TOJOPXOWIOTI0X, KM ©CONTHIUH Oyc X3703I133)1 YYCTaK
Oaliraa Hb CyJaNTaaHbl ayKUJI JIOTHK ajjaaTaid 00JIroxo.1 XypraH).

4. Cypanraanpl aHXJard ajxaM X3T JOOryyp TYBLUMHJ TOAOPXOMJIOTAOX Hb
CylanraaHbl aXIJBIH YaHapT MIYyX HOJIeelleX TanTai OaiHa. M>IIPpXWH Tynm cymiax,
OWJITOXBIH TYJIJ CyIJax, X3p3UDXUUH TyIA CyulaxX, “‘cyoaaxvin myao cyoaax’ TYBIIHUN
sIraa Hb XyyJIb 3YWH CyJaliraaHbl TYBIIMHT IIYYA WIBPXUNAITHI.
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Hyreont: CynnaadwifH XyBbJ TYC 3arBapbil XapbIlyyjldaH Cy[Jiax apra 3YHH
XyBwibap Tyc OypIdp  OONOBCpyynax, Makpo OOJOH MHKPO  TYBIIHHH
XapbIlyyIaNTBIH\3arBapbIl TOAOPXOWIOX, MAalln] CyJalraaHbl X3 XdA9H apra 3yur
XOCIIyyJlaX TOXHUOJIIOJ COTIIIII3HUM VXKW TYBUIHMM apra 3ylH COHIONT XHHX
XYBWJIOAPYYABIT Iaalu] OOJIOBCPYyJax IaapjajaraTail Tk JyTHAB. Xyylb 3YHH
CylairaaHj apra 3YWT ajnxaMJIaH TeJIeBIIOX, CyAalraaHbl aixaM Tyc OypJ xapraizax
COTIIIIMIOHUN 30XUCTOM TYBIUHUWI TOAOPXOMJIOX, TAArI3PUMH JIOTUK XaMaapibil
YHAIIAT O6alfX YYIHAIC CyJlaraaHbl alxaM OOJOH COTTAITIOHUHN TYBIIHUN XaMaapiiblH
JIPIPX 3arBaphIT caHal 6orox OaiHa.
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Abstract: This paper examines the emergence of the Trump Gold Card Program, an
initiative introduced by President Donald J. Trump in 2025 that links lawful permanent
residency in the United States to direct monetary contributions to the U.S. Treasury.
Situating the program within the broader global trend of citizenship and residency by
investment, the paper analyzes the Trump administration’s legal and administrative
framing of the Gold Card under existing employment-based immigrant categories,
assessing both its innovative use of executive authority and its unresolved fiscal and
statutory ambiguities. It further compares the program with analogous “golden passport”
schemes in other jurisdictions, highlighting how the commodification of citizenship reflects
shifting global norms around migration, investment, and national identity. Finally, the
paper considers the implications of such programs for emerging economies like Mongolia,
which may view the American model as both a fiscal opportunity and a cautionary
example of the tensions between economic pragmatism and the moral meaning of
citizenship.
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I.Introduction

Many countries with small or mid-tier economies are embracing a global trend of
commodifying nationality by establishing systems that allow foreigners to purchase
citizenship or residency, either through direct fees or by investing capital.® This trend may
be shocking to a country like Mongolia with a long history guided by principles of
nationality and kinship. Yet, as the global economy becomes increasingly financialized,
even citizenship has entered the marketplace, and not without some criticism.* Golden
passport schemes are particularly intriguing to countries facing population or economic
crises. The question is: what are the costs and benefits of these golden passport programs?°

Even America is not immune to the golden passport trend. No stranger to rocking
the boat, right after his inauguration, in early 2025, United States President Donald J.
Trump announced what is arguably the most ambitious version of this model—the Trump
Gold Card Program.® According to the official website, trumpcard.gov, the Trump Gold
Card is, in actuality, a visa that will be issued based upon an individual’s ability to provide
a substantial benefit to the United States.” For President Trump, quantity has its own sort
of quality, because the Trump Gold Card will be issued to anyone who “gifts” $1 million
to the U.S. Treasury. There is also a Trump Corporate Gold Card, which requires a $2
million contribution per employee. Unlike the individual Gold Card, the Corporate Gold
Card would allow the corporate sponsor to reassign the status to a new employee without
requiring a repeat donation.®

Of course, as they say, “The devil is in the details.” After the initial announcement,
it was unclear how President Trump could implement his scheme under the current
immigration laws, which rarely change due to constant impasses in the U.S. Congress.
However, as we will explain below, in fall 2025, Trump made further announcements
indicating that the Gold Card would be issued under employment-based immigrant

3 “Golden Passports” — Use, Abuse and Recommendations 1, 1 (LSE Research Briefing Nov. 2023)
(“Citizenship by investment ... allow people to buy citizenship or residence in a host country in exchange for a
substantial financial contribution.”). https.//info.lse.ac.uk/staff/divisions/communications-division/public-
affairs-team/assets/documents/2023-11-01-Golden-Passports-Briefing.pdf-

4 David de Groot, Aspects of Golden Passport and Visa Schemes in the EU, Eur. Par’l Research Serv., PE
762.395 (Sept. 2024) (noting how the EU is trying to curtail citizenship by investment (CBI) schemes
especially in the wake of Russia's invasion of Ukraine).

3 Ayelet Shachar, Wealth as a Golden Visa to Citizenship, in Money Matters in Migration 279-96 (Tesseltje de
Lange et al. eds., Cambridge Univ. Press 2021), https://doi.org/10.1017/9781009042505.016.
https://'www.cambridge.org/core/books/money-matters-in-migration/wealth-as-a-golden-visa-to-
citizenship/DCIFDE6D626523339D4C92BF4FFB0O7BI.

¢ Getting U.S. Citizenship For Investor Immigrants: Gold Card Vs. EB-5, Forbes (Apr. 23 2025),
https://www.forbes.com/sites/andyjsemotiuk/2025/04/23/getting-us-citizenship-for-investor-immigrants-gold-
card-vs-eb-5/.

7 Trump Gold Card, https://trumpcard.gov (last visited Nov. 9, 2025).

8 See Trump Gold Card, supra note 5 (Corporate Gold Card requires $2 million per employee contribution and
permits reassignment).
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categories, specifically those designated for individuals with extraordinary backgrounds.’
Again, we can only assume Trump believes that having an extra $1 million lying around
makes a person extraordinary. And is he wrong?

However, as we will explain later, for high-net-worth individuals, the decision to
become a permanent resident in America carries significant tax consequences. And even if
Trump wants to classify the gold card under employment-based visas for exceptional
workers, it appears there are still major changes needed in the tax code for him to carry out
his plan, which would require congressional approval—something that may be very
difficult if the Republican Party does not succeed in the 2026 midterms. For example,
Trump announced an elite variation, the Trump Platinum Card, offering the right to reside
in the United States for up to 270 days per year without taxation on non-U.S. income. We
cannot see how this would be possible without changes to the tax code.

Some folks say President Trump is crazy. Perhaps he is, “Crazy like a fox.” From a
dog's perspective while tracking a fox, the fox's antics might seem crazy, but they serve a
purpose. President Trump aims to use America's status and privilege to attract wealthy
individuals who, presumably, would be a net benefit rather than a drain culturally and
financially.'

However, it is less clear whether such a scheme would benefit Mongolia, which, if it
chose to implement a golden passport scheme, would find itself competing with many
other nations. To explore this issue, we will first examine Trump’s gold card and then
examine various golden passport and golden visa schemes in other countries, before
drawing some conclusions and recommendations for Mongolia.'!

II. The Trump Gold Card Program

The Trump Gold Card was officially established by Executive Order 14351, to be
implemented through the Departments of Commerce, State, and Homeland Security.'? It
creates a novel pathway to lawful permanent residency premised on substantial
“contributions” to the U.S. Treasury. Namely, a “gift” of $1 or $2 million.'?

As you can well imagine, Trump’s original announcement in April 2025 sparked a
lively discussion on the American Immigration Lawyers Association's discussion board. At
its Asian-Pacific conference in Seoul, experts expressed grave uncertainty about how
Trump could lawfully integrate such a donation-based mechanism into the existing

¢ Alexander Koch, Trump launches $1M Gold Card for US residency status through government website, Fox
News (Sep. 25, 2025) http://foxnews.com/us/trump-launches-1m-gold-card-us-residency-status-through-
government-website.

10 See Golden Passports, supra note 1.

"' Id. at 7 (noting that small states may find themselves competing in a crowded marketplace for golden
passport schemes).

12 Exec. Order No. 14351, 90 Fed. Reg. 46031 (Sep. 19 2025).

Bd. § 2(a)
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immigration framework, which is tightly constrained by the Immigration and Nationality
Act (INA)." One practitioner said something like, “Immigration lawyers won’t believe it
until we see a form that can be filled out and officers designated to receive and adjudicate
it!” There was significant discussion of how Trump’s gold card would interact with and
maybe replace the current EB-5 investor visa scheme, which requires a returnable
investment of significantly less than $1 million.!> Speculation was that the two programs
would proceed in tandem.

Speculation has since turned to a degree of certainty. In September 2025, President
Trump announced that the Trump Gold Card would be processed within the Employment-
Based First (EB-1) and Employment-Based Second (EB-2) preference categories,
specifically those reserved for aliens of extraordinary ability and for individuals whose
entry is deemed to be in the national interest.

The move was somewhat of a shock, but it makes sense. The executive branch has a
certain level of flexibility to decide who is considered extraordinary or in the national
interest. '® Additionally, although every employment-based immigrant category has a
numerical quota, the quotas for exceptional individuals or those who meet strict national
interest standards are rarely, if ever, exceeded.!” This means the category is not
oversubscribed, and there are many open spots. Thus, congressional legislation is not
required since, under this novel interpretation, the Trump Gold Card does not, strictly
speaking, create a new visa class.'® Rather, it leverages the Executive’s authority to
determine what constitutes “extraordinary ability” or “national interest.”

Following the announcement, the Departments of Commerce and Homeland
Security jointly issued implementing guidance declaring that a qualified Gold Card
applicant’s financial contribution and “commitment to the economic advancement of the
United States” constitute sufficient evidence of extraordinary ability under INA §
203(b)(1) or, alternatively, grounds for a National Interest Waiver (NIW) under INA §
203(b)(2)(B)." Thus, procedurally, Gold Card recipients follow the same path as EB-1A or
EB-2 NIW petitioners.?® Applicants file Form 1-140,*' supported not by artistic or scientific

4 Immigration and Nationality Act (INA), 8 U.S.C. § 1101 et seq. (1952).

I3 U.S. Citizenship & Immigr. Servs., EB-5 Immigrant Investor Program, USCIS.gov,
https://www.uscis.gov/working-in-the-united-states/permanent-workers/eb-5-immigrant-investor-program (last
visited Nov. 9, 2025).

16 "New Gold Card Route to Green Cards: Here’s how it Impacts EB-1s and EB-2s," Francis Law
Immigration, https://francislawimmigration.com/new-gold-card-route-to-green-cards-heres-how-it-impacts-
eb-1s-and-eb-2s/ (last visited Nov. 10, 2025).

78 US.C. § 1153(b)(1); 8 C.F.R. § 204.5(h) (2024).

8 U.S. Dep’t of State, Visa Bulletin for October 2025 (Sept. 2025).

19 See INS v. Chadha, 462 U.S. 919 (1983) (noting executive flexibility in administering statutory categories
absent new legislative creation).

20 INA § 203(b)(1)—(2) (like the EB-1, a National Interest Waiver applicant under EB-2 is allowed to self-
apply, without filing a labor certification, based on meeting certain qualifications).

35


https://www.uscis.gov/working-in-the-united-states/permanent-workers/eb-5-immigrant-investor-program
https://francislawimmigration.com/new-gold-card-route-to-green-cards-heres-how-it-impacts-eb-1s-and-eb-2s/
https://francislawimmigration.com/new-gold-card-route-to-green-cards-heres-how-it-impacts-eb-1s-and-eb-2s/

The Theory, Methodology and Contemporary Trends in Comparative Law Studies-2025

distinction but by documentation of the Treasury contribution, lawful source of funds, and
absence of disqualifying factors under the Foreign Investment Risk Review Modernization
Act (FIRRMA) and CFIUS mechanisms.?

III. There is a kind of running joke that President Trump has the magical
ability to “meme” things into existence. People mocked his announcement of the
Trump Gold Card in April 2025. And yet, less than seven months later, it seems the
mockers will be “laughing up their sleeves” as the first Trump Gold Cards may
soon be issued (and may be issued by the time this conference is held).

IV. Legal and Fiscal Ambiguities

That’s not to say there aren’t big problems with the Trump Gold Card. There are
constitutional and statutory questions. As with every Trump move, federal district courts
may attempt to intervene; however, the US Supreme Court recently limited the power of
district court trial judges to issue nationwide injunctions.”* Remember, the Trump Gold
Card was created by executive order®* rather than statute; so, it occupies a precarious space
in the administrative hierarchy. While immigration authority is shared between Congress
and the Executive, the power to create new visa categories or confer permanent residence
has historically been legislative.”> Programs created by executive order, such as Deferred
Action for Childhood Arrivals (DACA), can be revoked by the executive order of an
incoming administration, as Trump tried to do with DACA.%¢

The Trump administration has tried to fix this flaw by fitting the Gold Card into the
EB-1 and EB-2 categories, redesignating it as a “special pathway.” These employment-
based immigrant categories are usually meant for individuals whose immigration would
benefit the “national interest” or whose talents are considered “extraordinary.””’ Calling a
cash payment to the U.S. Treasury a sign of ‘“national interest” may stretch the
Immigration and Nationality Act beyond its actual wording. The program, in reality,
appears to turn a merit-based system into a marketplace—migration driven by money,
wrapped in the language of administrative interpretation.

21 U.S. Citizenship & Immigr. Servs., Instructions for Form I-140, Immigrant Petition for Alien Worker,
USCIS.gov (rev. 2025).

22 Foreign Investment Risk Review Modernization Act of 2018, Pub. L. No. 115-232, § 1701 et seq., 132 Stat.
2173; Comm. on Foreign Inv. in the U.S. (CFIUS), Overview of CFIUS Process, U.S. Dep 't of Treasury
(2024).

23 Trump v. CASA, Inc., 606 U.S. 831, 145 S. Ct. 2540, 222 L. Ed. 2d 930 (2025).

24 Exec. Order No. 14351, supra note 10.

25 Arizona v. United States, 567 U.S. 387, 396-97 (2012).

26 Dep't of Homeland Sec. v. Regents of the Univ. of California, 140 S. Ct. 1891, 207 L. Ed. 2d 353 (2020). see
also U.S. Citizenship & Immigr. Servs., Consideration of Deferred Action for Childhood Arrivals (DACA),
https://www.uscis.gov/DACA (last visited Nov. 9, 2025).

278 US.C. § 1153(b)(1)-(2) (2024).
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Then there are the tax implications. President Trump’s Gold Card program is further
complicated by his stated intent to create a sub-category of Gold Card participants who
would be permitted to reside in the United States for only part of each year, without taking
on the usual full tax and residency obligations of lawful permanent residents.”® In several
public remarks and subsequent clarifications from the White House, this concept evolved
into what the official site now calls the Trump Platinum Card, which would allow
individuals to reside in the United States for up to 270 days per year without taxation on
non-U.S. income.? The website encouraged potential applicants to join a waitlist,
promising processing on a first-come-first-served basis.

A bit of background might be helpful. The United States is one of the few countries
that taxes both its residents and its expatriates.’® For example, imagine a high-net-worth
individual pays $1 million to obtain permanent residency in the U.S. and, five years later,
qualifies for U.S. citizenship. Let's also suppose they hold dual citizenship in another
country or choose to live elsewhere. Even if all their income and businesses are established
and profits earned abroad, the IRS will still target them and their businesses. In summary,
while many countries encourage their overseas residents to promote remittances, the U.S.
taxes residents and citizens regardless of where they live.

Again, it is unclear how Trump intends to incorporate this “limited-residency” status
into the existing law. First of all, U.S. immigration law does not currently recognize a
status that permits semi-permanent residence untethered to a specific non-immigrant visa
classification. In fact, to get permanent residence (a.k.a. a green card) applicants must
prove immigrant intent — that is, prove that they intend to reside in America. So, how
could you have permanent residence while retaining an intent to reside outside of
America?

Moreover, as mentioned above, lawful permanent residence triggers taxation on
worldwide income.®' The INA’s categorical architecture does not easily accommodate
such liminality. Moreover, from a tax-law perspective, the Internal Revenue Service
determines residency based on the “substantial presence” test, not on immigration labels.>?
Even if Platinum Card holders were granted a special status permitting short-term stays,
they might still meet the tax-residency threshold, thereby undermining the program’s
promise of limited obligations. The Platinum Card’s proposes a nonsensical middle
ground, residence without residence.

28 Internal Revenue Code, 26 U.S.C. § 7701(b) (2024).

29 See Trump Gold Card, supra note 5.

30 IR.S., Taxation of U.S. Citizens and Resident Aliens Abroad, IRS.gov (2025),
https://www.irs.gov/individuals/international-taxpayers/taxation-of-us-citizens-and-resident-aliens-abroad
(last visited Nov. 9, 2025).

326 US.C. § 7701(b) (2024).

32 IR.S., Substantial Presence Test, https://www.irs.gov/individuals/international-taxpayers/substantial-
presence-test (last visited Nov. 9, 2025).
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However, it would be unwise to count Trump out. Perhaps his administration could
implement this limited-stay model through the discretionary parole authority in INA §
212(d)(5), which allows the Secretary of Homeland Security to admit individuals “for
urgent humanitarian reasons or significant public benefit.”** Yet parole is by definition
temporary and revocable; it cannot be used to confer an ongoing, renewable right of
presence without congressional authorization.*® If the Trump administration were to rely
on this provision, the resulting status could resemble a form of rolling parole rather than
true residence. We are talking a $1 million gamble here.

The administration’s own materials do little to dispel the fog. The TrumpCard.gov
FAQ declares that “applicants will be treated similarly to other permanent residents and
citizens” for tax purposes—a candid admission that participants remain fully subject to
worldwide taxation.*> So much for “enhanced tax flexibility.” In fact, it appears that the
full vision of Trump’s Gold Card cannot be implemented without changes to the Internal
Revenue Code.’® Without a change in the statute, any talk of special tax leniency is not
policy but puffery—aspirational in the kindest reading, deceptive in the less charitable one.

As for revocation and national security vetting, the TrumpCard.gov site specifies
that “The Trump Gold Card is a visa; therefore, national security and other risks are a basis
for revocation.”®’ This language is fairly straightforward. Every applicant for a visa must
be “admissible” to the United States, which includes health and criminal background
checks, etc. These principles apply to both the rich and the poor alike. One side note: the
majority of EB-5 investor visa permanent residents are of Chinese nationality. ¥
Meanwhile, the Immigration and Nationality Act (INA), specifically Section 212(a)(3)(D),
says that membership or affiliation with the Communist Party is grounds for
inadmissibility, specifically for immigrant visas.*

The cumulative effect of these uncertainties—the transience of executive orders, the
vagueness of residency requirements, and the ambiguity of tax obligations—renders the
Trump Gold Card a feat of bureaucratic ingenuity built on shaky ground. It is a clever
interpretation of the law, but it has all the solidity of quicksand. To the idle rich, the
scheme may hold a certain appeal. But those who value money rarely gamble. Meanwhile,

33 U.S. Citizenship & Immigr. Servs., Humanitarian or Significant Public Benefit Parole for Individuals
Outside the United States, https://www.uscis.gov/humanitarian/humanitarian_parole.

34 Immigration and Nationality Act, 8 U.S.C. § 1182(d)(5) (1952).

33 See Trump Gold Card, supra note 5.

36 Michael J.A. Karlin et al., Registration Opens for Information on Trump Gold Card Residency Permit,
Holland & Knight Insights (June 20, 2025),

https://www. hklaw.com/en/insights/publications/2025/06/registration-opens-for-information-on-trump-gold-
card-residency-permit.

37 See Trump Gold Card, supra note 5.

38 An Overview of the Top 10 EB-5 Investor Markets for 2022, EB5 Visa Investments (Apr. 17 2023),
https://ebSvisainvestments.com/2023/04/17/an-overview-of-the-top- 1 0-eb-5-investor-markets-for-2022/.
3 Immigration and Nationality Act, 8 U.S.C. § 1182(a)(3)(D) (1952).
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while this happens at the level of executive action, the public conversation is lost a
conversation we need to have about citizenship, once a compact of loyalty and duty, which
is beginning to look less like a bond and more like a commodity.

V. The Global Landscape of Golden Passports

The Trump Gold Card is not an isolated phenomenon. It fits into a trend of
citizenship-by-investment (CBI) and residency-by-investment (RBI) programs that have
expanded worldwide.*’ Currently, more than one hundred jurisdictions have experimented
with some form of golden visa or citizenship-by-investment laws.*' A majority of
European Union countries have such programs, while nations as varied as the United
Kingdom, the United States, Portugal, Spain, Greece, Malta, Australia, Canada, and Italy
have all offered long-standing investor migration routes.*?

Among the early adopters, St. Kitts and Nevis stands out. The Caribbean country
launched its citizenship-by-investment program in 1984, allowing foreign nationals to gain
citizenship by contributing to the country’s Sugar Industry Diversification Foundation.®
One of the most well-known participants is Pavel Durov, the founder of Telegram, who
received citizenship in St. Kitts and Nevis in 2013 and later acquired citizenship in the
UAE and France. For high-net-worth individuals like Durov, holding multiple citizenships
acts as a strategic way to diversify risk, enables easier movement between countries,
provides a “Plan B” during political instability, and helps optimize taxes through favorable
jurisdictions. However, in the end, that didn’t work out so well for Durov, who was
arrested and prosecuted in France,* allegedly because the powers that be did not like the
free-speech nature of his Telegram messenger service.

Unlike golden passport schemes, which directly grant citizenship, golden visa
programs offer a pathway to residency first, followed by citizenship.* People pursuing
golden visas are usually drawn to them as a backup option, providing easy mobility, the
ability to stay together with family, permission to work, access to education for children,
and healthcare. Some schemes require purchasers to resettle permanently, while others
allow purchasers to plant a flag for future use. Many programs (like the EB-5 in America)

40 See GoldenPassports supra note 1.

L Id.; see also OECD, Residence/Citizenship by Investment Schemes (2022),
https://www.oecd.org/en/topics/sub-issues/international-standards-on-tax-transparency/residence-citizenship-
by-investment.html.

# European Commission, Investor Citizenship Schemes, Eur. Comm ’n: Justice & Fundamental Rights —
Democracy, EU Citizenship & Anti-Corruption (Mar. 15 2024), https://commission.europa.eu/strategy-and-
policy/policies/justice-and-fundamental-rights/democracy-eu-citizenship-anti-corruption/eu-
citizenship/investor-citizenship-schemes_en.

43 Gov't of St. Kitts & Nevis, Citizenship by Investment Program, https://ciu.gov.kn/.

# Jon Henley, Telegram Founder Pavel Durov Arrested in France, Guardian (Aug. 25, 2024),
https://www.theguardian.com/world/2024/aug/2 5/telegram-founder-pavel-durov-arrested-france.

4 Christian H. Kdlin, Investment Migration Programs 2024 (Henley & Partners 2024).
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further sweeten the offer by tying residence to profitable investments, allowing the buyer
to imagine that they have purchased both security and a return on investment.

As you can imagine, these regimes differ widely in design. For example, Vanuatu’s
approach is quite similar to the Trump Gold Card, offering citizenship in exchange for a
contribution of roughly $130,000 to its Development Support Program, no questions
asked.*® Portugal, on the other hand, requires tangible participation, including job creation,
cultural patronage through a €250,000 endowment, or €500,000 allocated to scientific
research.*’ Australia and Korea demand more of their applicants—age, assets, even a
modicum of presence—while the United Arab Emirates imposes barely any, content with a
minimal footprint of residency. The US also has its EB-5 investor visa category.

Against this backdrop, the Trump Administration’s “Gold Card” program stands out
as a unique American initiative. Unlike models that justify granting residency or
citizenship by emphasizing national development or philanthropic causes, the Trump Gold
Card largely dismisses these pretexts. It considers a payment to the U.S. Treasury as proof
of “national benefit,” integrating the payment into the EB-1 and EB-2 frameworks as if
money itself demonstrates extraordinary ability. The government’s own materials go even
further. The “TrumpCard.gov” proposal envisions corporate sponsorships and even a
“Platinum” tier that allows residency for part of the year—tax-free on foreign income, of
course. It is bold, brash, undeniably American and uniquely Trump.

VI. Implications and Considerations for Mongolia

For Mongolia-whose economic growth is in the tenuous shift between resource
extraction and industrial or information technology*® —the global experience with Golden
passports and visas offers both instruction and warning. The apparent early successes of
countries such as Malta, Portugal, and the Caribbean islands demonstrate that citizenship-
by-investment can yield immediate fiscal benefits: infrastructure is built, treasuries are
replenished, and foreign investors arrive with both ambition and liquidity.

Yet, easy money often comes with a hard cost. Programs that treat nationality as a
commodity risk hollowing its meaning, reducing allegiance to an entry fee. Still,
considering Mongolia's strategic location between Russia and China, a framework for
investor-residency/citizenship could, in theory, diversify its economic relationships and
strengthen sovereignty through increased global engagement. And with the current
instability in Russia, Mongolia has traditionally served as a safety valve for Russians with
the means to wait and see.

46 Republic of Vanuatu, https://vancitizenship.gov.vu/index.php/citizenship/fees-and-charges.

47 “Portugal Golden Visa 2025 — Everything You Need to Know,” YPT Golden Visa & Investment (blog),
https://www.yptgoldenvisa.com/post/portugal-golden-visa (last visited Nov. 10 2025).

48 Asian Dev. Bank, Mongolia: Economic Outlook and Transition to Industrial Growth (2024),
https://'www.adb.org/countries/mongolia/economy.
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Yet, the moral and institutional costs of commodifying citizenship are significant.
History shows that once nationality becomes a commodity for sale, the social contract
starts to weaken; meanwhile, the economic incentives are also dubious.*’ In Malta and
Cyprus, public outrage followed revelations that passports had been issued to individuals
under criminal investigation. Even social trust in the EU itself has been eroded, leading a
High Court to cancel Malta’s program.*® In the Caribbean, the quick issuance of passports
to anonymous investors has attracted scrutiny from international financial crime
authorities. > A 2019 European Commission report also raised concerns about the
interaction between these investor citizenship programs and international criminality. >
Citizens may have a genuine concern about one of their key assets, their citizenship, being
monetized, and about having no say in who becomes a citizen. In that regard, the Swiss
model, where residency and citizenship are decentralized to the Cantonal level, with
citizens having greater oversight, might help alleviate public concern.** (Prior to 2003, the
citizens of each Canton used to vote on whether someone could become a citizen in that
Canton. This system was undemocratically killed by a Swiss High Court.)**

The Trump Gold Card goes full steam ahead, allowing individuals and companies to
purchase lawful permanent residence in the U.S. through a direct “gift” to the Treasury,
which then allows the permanent resident to become a U.S. citizen after a few years.”
Thus, the program represents the ultimate merging of capital and citizenship. Critics may
argue that the Trump Gold Card shifts the role of the state from protector of civic
belonging to overseer of financial loyalty, where the value of inclusion is based on the
dollars paid rather than years of involvement or community service. On the one hand, such
handwringing and pearl-clutching is ridiculous because that is already happening through
numerous mass migration schemes in America. On the other hand, America loves winners.
We doubt that anyone will get too worked up over superrich individuals becoming citizens
or residing in America.

4 Madeleine Sumption & Kate Hooper, Selling Visas and Citizenship: Policy Questions from the Global Boom
in Investor Immigration, Migration Policy Institute, Oct. 2014,
https://www.migrationpolicy.org/research/selling-visas-and-citizenship-policy-questions-global-boom-
investor-immigration.

30 Charlotte Van Campenhout & Bart H. Meijer, “EU top court rules against Malta’s golden passport
scheme,” Reuters, Apr. 29, 2025, https://www.reuters.com/world/europe/eu-top-court-rules-against-maltas-
golden-passport-scheme-2025-04-29/.

I Alicia Nicholls, “Caribbean citizenship/residence by investment programmes among those deemed ‘high
risk’ by OECD,” Caribbean Trade Law and Development (Oct. 16, 2018),
https://caribbeantradelaw.com/2018/10/16/caribbean-citizenship-residence-by-investment-programmes-
among-those-deemed-high-risk-by-oecd/.

32 Eur. Comm’n, Report on Investor Citizenship and Residence Schemes in the European Union (2019),
https://commission.europa.eu/system/files/2019-01/com 2019 12 final report.pdf.

33 SwissInfo.ch, How the Swiss Naturalisation System Works (2024),
https://www.swissinfo.ch/eng/society/citizenship-in-switzerland.

34 Bundesgericht [BGer] [Federal Supreme Court] July 9, 2003, 129 Entscheidungen des Schweizerischen
Bundesgerichts [BGE] [ 217 (Switz.).

35 Exec. Order No. 14351, supra note 10.
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For Mongolia, this model could prove attractive. Rather than complex visa investor
schemes that can become a cesspool of corruption, as happened early on with America’s
EB-5 investor visa program,>® Mongolia could consider this approach, attracting high-net-
worth individuals through a straightforward transaction, similar to the Trump Gold Card
program. On the other hand, if a majority of those high-net-worth individuals were from a
particular country, that might raise concerns. In addition, such wealthy individuals are also
able to spend money lobbying and changing laws, thereby sometimes influencing the
culture, as seen with the influx of Ellis Island immigrants into the American political and
cultural landscape.

If Mongolia were to implement a citizenship program, similar to the Trump Gold
Card program, we would recommend that the program, like Trump’s, be as transparent and
straightforward as possible.

VII. Conclusion

The Trump Gold Card is emblematic of Trump himself. He believes in Making
America Great Again. He also believes in the American dream. He also knows that
wealthy people are usually quite intelligent. They are usually a net benefit to the receiving
country. Of course, someone can inherit wealth, but maintaining it requires creativity and a
willingness to take initiative. Moreover, the Trump Gold Card is poised to raise over $100
billion for debt reduction and pro-growth projects. Yet behind the rhetoric of patriotism
and economic renewal lies deeper philosophical questions.
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XAPBIYYJICAH 9PX 3YHH CYJAJITAAHBI XOT KJIUMH UAT XAH/IJIATA:
TYYHJ TYJTAMJIAK BYH 3APUM ACYVYJIAJ

THE DEVELOPMENT OF COMPARATIVE LAW STUDY:
TRENDS AND CHALLENGES

Hamoacypin SJHX-AMTAJIAH
JIXUC-utin Spx 3y, HutieMutii YXaauvl cypeyyiuiin
Hutimuiin spx 3ytin manxumuiin axaax oazut

Xypaanzyii: Xapoyyyncan 3px 3yuH cyoanead Hb OHOO2UUH MYBUIUHO XYYlb 3YUH
WUHIICTIIX YXAAHBL MY239MI]L X9A09P33p axudxc baiieaa carbapuvli H32 6a eadaadviH 0ycao
OPHYYObIH 3PX 3YUH MOSMOIYOOHBl MOCOOMIU OONIOH AN2aamatl WuHMC Oauovle CyOlan
OYH WIUHIICUN2ID XULX 3aMaap 3pX 3YUH yA10aa, Xapuiyar XamMaapabii X02HCYYa9xX30 yyxai
yypoemau. Cyyautin Hcuayyo30 Xapbyyyican 9px 3yU Hb 306X0H OHOJbIH cyoaneaanaac 0yc
unmepoucyuniunap® 6a smmapux cynanraa®’ apea syiie myesamon awuenax 6oncon.

1364y cydaneaanst apea 3yi, oiconmblH H32031 Oymmaz 6aioan, 6apyyw meemati
Xaumonaza oasameauican 6amuoan 39p3e OHoOJ, apea 3YuH myneamocan acyyonyyo opuicoop
OatiHa. DHIXYY unmesno Xapobyyyican 3pxX 3YUH cYOaIeaaubl XO2HCAUliH 4ue XAHOAd2d
601000 myneamoadic OV acyyonvie OHOAbIH MYSUUHO asy y33ic, Moneonwbin cydaneaarnvl
OpUHbBIZ MYC2AXBIE 30PUTLOO.

Abstract: Comparative legal research, a field that is currently developing as a
popular form of legal science, plays an important role in the development of legal

80 DOpx 3ytin acyyonsie 306xom Xyyib 3yt XyPIdHO 6YC 6YCad WUHINICAIX YXAaHbl OHOTL, apaa 6apuimaii
XOCHYYnau cyonax apea.

81 Dpx syiin cyoaneaand 600um ma033151, CMAMUCIUK, MOOH 6a YaHAPbIH 6202007 AUIUTAR OY2HIIM 2aPaax
apea.
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coherence and interdependence by studying and analyzing the similarities and differences
between the legal systems of one country and other foreign countries. In recent years,
comparative law has moved beyond theoretical research to the popular use of
interdisciplinary and empirical methodologies.

However, the lack of a unified understanding of research methodology and the
dominance of a center-right bias remain theoretical and methodological challenges. This
paper aims to examine the development trends and emerging issues in comparative legal
research at a theoretical level and reflect the Mongolian research environment.

Tynxyyp yec: Xapvyyyncawn spx 3yi, apea 3y, 4ue Xxauonaeda, myieamocan acyyoai,
UHmMepOUCYUNIUAp cyoanead.

Keywords: Comparative law, methodology, trends, pressing issues, interdisciplinary
research.

Opuua

XapbIlyyJicaH 3pX 3YH Hb 3pX 3YHH IIMHXKIAIX yXaaHbl JOTOp Tycrai Oadp cyypb
3335113T 0eree[] OJIOH YJCBIH 3pX 3YHH Xapwilaa, 3pX 3YHH TOTTOJLOOHBI XOIKJINHH 3Yi
TOT'TOJI, 3PX 3YHH COEN XOOPOHIBIH YsIaa XoJI000T cyAnaxaz roil YYpar T'YHLTIIT.

Mounron Vican xapellyylcaH 3pX 3yHH cymamraa 1990-351 0HOOC 3pUMMMKHK®?,
XyyJdb TOTTOOMMKHUMH IIMHAYIAI, TaJaajblH 3pX 3YHH TYpLLIArbll HyTaruryyjgaxaza Ioid
YUTIIAJT OOJICHBIT TypJaX Hb 3YUTOH.

Monron VYican XxapelyylcaH 3pX 3YHH CyJaiaraa Hb XOIKIUIHXee Cyypb Ye
marady Oaifraa 4, IOMXUNH yJICYyABIH TIPIYYJ3X TypLUIArbll OOIUTOOP €6pUHH OpOHI
HyTarumyyjaax, YHI3CHMM X3B Masr, OHIUIOIT TOXUPCOH apra 3yd, XaHAJarsir
OosoBCpoHTYH Oonrox maapiara opuicoop OaiiHa. DHY Tajaap UPrurdii Goasoro,
CaHXYY’KWIT, HHCTUTYTHHH TyCJIainaa y3yyn03J MaHail OpOH XyyJlb 3YHH IINHXIIIX yXaaH
JDIIXUUH TYBLIMH] X6J HUMIYYJIDX CyAairaanbl yaJaBXxTail 0010X OypsH OOJOMKTOM.

XapbllyyJcaH 3pX 3YHH CyJajiraa Hb apIuWicaH HMWIMHMH HIWJDKWITHIH yeac
IXJINITAN apra 3yHH XyBbA OHMe [aacaH TeB, CTAaHAAPTUWIAJ, CyAajraaHbl Tyclalaa,
JPMXKIIIT XaHTaiTTai Oyc Oalicaap Oaiina. Llaammn YHAICTHUN ©OPUITH OHIIJIOIT TOXHPCOH
XapbllyyJanTblH apra 3YWI XeDKyY/idX, Oycal YJICHIH OJIONTTOW TYypLUIArbIl CyJUIaH
IOYTHYK, COHromon Oaiinmaap Monron XyHuid €c cypraxyyH, 3aH 3aHLUIBIH HUHLAIT
ySULAYyYJIaH HyTarulyyjgax Hb MX33X3H a4 X0JI00TA0NTON Tyd TYYHA TylraMaax Oyi 3apum
acyyUTYyABIT HI2H WIPYYIdX 3aMaap MUAWITHAT SPITXUIIDK, YT calOapblH XOTKHUIIJ aXHI]
JIIBILINI aBUPAX Hb JaMKUTTYH.

YHIcOH x3e3r

82 B. Amapcanaa, Xapoyyyacan spx syii cyoran, ¥b., 2014.
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Xapvyyyacawn spx 3yiin cyoaneaanvl ai xon60200i.

XappLyyJicaH 3pX 3YH Hb JRIIXUHH YIIC OPHYYIBIH 3pX 3YHH TOTTOJILOOHBI TOCOOTIN
OOJIOH sITaaTal MUHKUHUT CyjIaX 3aMaap XyyJb TOTTOOMKHHH XOTKIUHT TOJTOPXOMIIOX,
9pX 3YHH COENBIH XapwWillaH XaMmaapibll O3X)KYYJIdXdA OHIUIOX YYPAT TYHWLRTIHIAT
IIMHKIIIX yXaaHbl canbap Omms. Heree Tamaac 30BXeH Xyynb 3YHH JKUIINT, TIATIIPUIHH
3YIiI, 32aNTYyIBIT Xapbllyynax Oyc, TyxaliH 3pX 3YHH TOTTOIIOOT OYpAYYIDK Oyl HHHTIM,
co&n, SIMITH 3aCTUIH HOXIeN OalganTai XaMTaTraH Cyiax Iaapyiara YycIor.

O®pannpiH 3px 3y#H cymraad JKan KapOOHBETrHMIH TAIMISTIIACHIIP IpX 3YHH
TorTONoo 6on “Xyynb 3yWH OYXuH 1 MOTT Y33TIMAT XaMpaxblH TYII X3PATIAAT
XK99.

Men K.OcakBe 3px 3yWH OYAYYyd HB XDJIHUH Xamaapals, COEIBIH HATIMAJI YaHap
9CBAJI ra3ap 3YHH OaipianblH YHIICOH A33p Oyc XapuH 3pX 3YHH apra 3yH, opx 3yiH uH}ppa
OYT3L, MPOLECCHIH 3PpX 3YHH OYTa11, 3pX 3YHH Y331 CypTaj I3C3H WaNryyp, Xy4uH 3YHIyYA
T3P YHAICIIK 3pX 3YHH OYJII XamaapyyJsiar XaM33H Y35K0.

J23pX 3pmdMTIH, cymiaaufblH y33J1 CaHaa Hb Tarmixyy XapbIlyyJaH, *XHIIUX Oyc
OJIOH TaJII XY9IHH 3YHIIC, HOJIOOHHUH XaMaapan OYXHuil IOTIT HIDPXUAHIIMK TIATANUT UITTHK
OaiiHa.

XapblIlyyJicaH 3pX 3YHH cyjaairaa Hb OHOJNBIH OyIOy Xyyjb 3YHH Y3371 OapuMTIal,
3apuuM, OYTAI XOOPOHJBIH YsUIAAaar WIPYYJIDXUHH 33p3TIP3, aMbApall 93P XIPATKHX ad
xonborgon Oyxuil cynairaa 0ereeja Xyyidb XdpAridd, XYYIUHH HHIWI, IIYYX
TOTTOJIIOOT OAXIKYYJIIXD] YATIIICOH Oaiimar.

OHeerniiH TYBIIMH]I CyAalraa Hb 3pX 3YHH HMIMHXKIDX yXaaHbl XypasHH Oyc Oycan
LIMHXJIDX yYXaaHbl OHOJI, apra 0apuiTail XochoyyaH cymiax Oyry caadapyyablH XapuiLaH
XaMmaapan JaBaMraiupk Oaiiraa Oereex Xyysb 3YHH [OIMaTHK apra 3yHrssc raasa
HUWTMUNH IIAHXI3X yXaaH, 3JUIH 3acar, YJIC TOPUMH OHOJI, €C 3yH, aHTPOIIOJIOIMIH
CyJanraaHbl aprbil XOCJIyyJaH amuriax OalHa. XapbllyyJcaH 3pX 3YHH cynairaa Hb
30BXOH Xaphllyyiax Oyc 3px 3YWH HHUTIAT Y33J1 caHaa, I3C Japaaiai, 3apuuM, HPIAYHH
XOMKHUX OOJIOMIKUHNT HIBH WIPYYIIIX 30PHIITHIT aryyJijar.

Xyynp TOrTOOX OaWryyJjularblH XyBbJl XapbllyyjCcaH CyJdajiraa Hb IRJIXUHH YIIC
OPHYYABIH XYYJIUYIBIT CyJalK, TyXallH OpHBI HOXLeJJ HUHICOH LIUHAIAT XYylb
TOTTOOMXXMHUT OOJIOBCpyynaxan A3M OoNAruir Yro Marrten “Xyynb 3YWH 3IUIH 3acruiiH
3arBapyyIbll XapbllyyJlaH CyAjax Hb YJIC OpPHYYABIH XyyJb TOTTOOMMKUNH Yp allIWT, XOM
X3MIKIIHHUH HOJeer OMIrox yHa3¢ 0010r” IIX JYTHAIITIIP 36BTIexk OONIHO.

[lyyx OaliryyjurarslH XyBBJI XapbllyyJladT Hb TaJaajblH 3pX 3YHH MpeneieHt,
TYYHHH Taimbap, Yl axwuiaraanmaa OapuMTIIax 3apuiMJ VHIDCIDH WIYY IIyJapra,
ysuijaaTaid IMURAB3IP raprax OOJNOMMKUHT OYpAYYIISr. DpAdM MIMHXKWIT), CyAalraaHi
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XaphIlyyJICaH CyJajiraa Hb XyyJb 3YWH OHOJIBIT HApWUHBYIAX, IIWHD OWITOJTHIT OWii
000X, IMWHAIIAT MapagiurM OYTIIXI]T MXIIXIH a4 XOJIOOTIONTOM.

Jypacan Xyymnb TOTTOOX, IIYYX OalTyyiara, 3padsM IIUHXIITIOHHA XYpIdHUN
acyymieir Ban Xoek-uiiH “Xyynb 3yHH Yy3drA9n 00 HUATMHUHAH CHUCTEMHUHH HAT
OYPIIIIXYYH X3¢ar 0eree] YYHHIUT 30BXOH XyYIbUUIH OHITeec 0yc, COUOIOTHITH 0OJIOH
yJIC TOPUMH CyAaraaHbl YYIHIIC XaMTaja Hb CYJUIaxX Hb WYY OOTUTON yp AYyHH XYpPIraHd”
9K TOMIPIIIACHIIP OaTaTrax O0IHO.

OMIMMPHUK CyAalTaaHbl XaHUIaTBIH XYBBA OHIeNl “Xyyib 3YWH CydaliraaH] TOOH
0O0JIOH YaHapbIH OOMUT OTeTUIMIT aluriax Hb 3pX 3YHH Y33TUIMIH OOJUT HONOOIUTHHT

2983

TOJOPXOMJIOX TOJI X3P3rcan”™ I'HK AYTHICOH 0ereea 3H? Hb OPUMH YEHHH XapblyyJcaH

CyIaiTaan]l OpTeH X3PATIIdTIIIX O0JICOH.

Heree Ttamaac TepmiiH Oaliryyian, HMHISM, 3OUiHH 3acar, com, &c CcypTaxyyH,
aMbJIpaJiblH X3B MasAr 39PTHHT TainOapnax Oaiimmaap 3pxX 3yWH XODKIMHH OOJUT CYyypb
Ooxmor X 3apuM cyraauug y349r. ONOH YICBIH X3MXKI3HJI XyYyJdb TOTTOOMXKHIH
XapuiLaH XaMmaapibl OYpAyYJdX, HJIXMWH TYBIIHUM 3pX 3YHH pedopM XHUIX OHOJIBIH
TyAryyp Ooszor O6ereex sulaHrysa XeI X Oyd OpHYYABIH XyBbJ XyyJb 3YMH 4aJaBXbIl
caibkpyynax apra xoparcon Oomk Oaiima® . YyHuiir myrHsesi xapblyylcaH 3px 3yHH
cylainraa Hb XyyJUWH WIMHATI3J, XYHUH 3pXUNTr Xamraajgax, HUATMUNH HIyjgapra €cbir
X3PIrKYYIIX3 OHOM, 3pX 3YHH MHTErpal, apra 3yiH Tyaryyp Oonox Gereen 21 myrasp
3YYHBI XyyJb 3YHH MIMHXKIIPX yXaaHbl CANIITYH X3CAT OOJDK XOIKUIA HOJIee Y3YYIIHD I3k
Y30T.

Momneon Yacoln enoocuiin HOXYoa OALLOIbIH MALaap

Mamnaii yncan xapblyyJicaH 3pX 3yHH cyaanraa Hb 1990-331 0HOOC XOHII XOIKHK
9XWIC3H 0a BJHIXYY HOXLeJ Hb HHUWIBM, YJIC Tep, SAWNHH 3acTHilH INWDKWITHHH Y€,
ap4YuiIcaH TOTTOJILIOOH J1acaH 30XHUII0X, TaaajiblH XyyJb 3YIH TypLUIarsll' HyTaruryyax
IIaapjara YYCCOHT3H X01000TOM® . ApIUMiIBIH TYYXMIH Iar XyranaaHbl 5X3HI MaHaid
yJIC 3aX 390JUHH TOTTONIOOHJ IIWDKUXI?Y Xyyidb 3YHH MIMHITTANUAH OOJIOTBIT
0osoBcpyynaxnaa Pom-I'epman 6010H AHr0-CakcOHBI TOTTOJIIOOHBI IIHHKUHUT CYTAIIK,
THATIIPUAH TOAOPXOH 3apUM XIIIOIPHUIT XyynOapiax Oaiinmaap HIBTPYYJICOH Hb TyXaiH
YEI33 XapbllyyJcaH 3pX 3YHH aHXHBI KHLIUT OaiicaH.

OpmooruiiH XY4uH Terejaep YHIUMIDK Oyi Xyysib TOTTOOMKHHH TyXal XyyiauiH 13
nyraap 3yt 13.2.6, 33 gyraap 3ydmuitn 33.3.3-T anmmBaa XyyJlIuidH TOCel
OosoBCcpyynaxjaa IRJXUHH YICYYIbIH HOXUeN OallulbIH CyJuiax, XapbllyyJiaH >KUIINX

83 Engel, C. (2020). Empirical Methods in Comparative Law: Evidence-Based Approaches to Legal Analysis.
Oxford University Press.

84 Skarczgia, P. (2022). The New Methodological Era of Comparative Law: Digital and Interdisciplinary
Approaches. Cambridge University Press.

85 K Honeopcypan. Monzonvin xyyne 3ytin 60106CDONL 6 WUHICIIX YXAAHBL XO2ACIULIH Yu2ndnyyo, V6., 2022.
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maapjyiarataii Ik 3aacaH Hb MaHal yJicaj XapbIlyyJICaH cyJalraar Xyyjib 3yHH 00J10r0
00JIOBCpYyJIaX TYBHIMHII X3PATIIX OPX 3YHH 30XUIYYNalITHIT TOAOPXOWJICOH 4 OOIUT
Oaitmanm a33p apra 3y¥ cyn Oaiiraar 3apuM CyIjIaaqul TAIMISTIIICOH Oaimar.

TYyHWIdH Xyynb 3yHH MX, 931 CYpryyJuylaja XapbllyylcaH cyJajiraar Cyprair,
TOCIMHH XYPIIHI TYIXYY XOPAIVIDXMHH calyy OIOYTHBI 3pI3M IIMHXWIT3HUHA Xypal,
XYYJIb TOTTOOMKUIH IIWHAWIITINA X0I00H X3PATiI3K 23Xk Oaliraa Hb 3epar HelIeeTdH.

3acruiiH ra3pbiH “Xyylb MWHITIIHAH YHACOH yuriman 2021-2025” 6apuMT OHUUrT
“OJIOH YJICBIH XyYJIb TOTTOOMMKHIH TYpPIUIATHIT CYJJIaH, XapbIyyJDK, JYH IIHHKHITI)
XUHCHUN YHICOH J33p YHASCHHUM XYyyNUHT GOJOBCPOHTYH OOIToX” 30pHIIT AIBLIYYJICIH
X3JUHA 9 YT aXJIBIT X3P3MKYYI9X WHCTUTYLUMH OYTAL, CAaHXYYXWITHHH MEeXaHU3M OypaH
TONOBLIOOTrYH X3B33p GaiiHa®.

MeH Xyyib 3YHH CyAairaanbl OpYMH[ TyJlramax Oyd HII' TOMOOXOH acyynall Hb
ragaaasiH Oycanx yJCBIH 3arBap, XHUIUTUHT HOXLENryH XyyiOapiax Oymoy “Xyyib 3yHH
mwnkyysdar” (legal transplant) y3armon®’ rom. DHoxyy Oaiiian Hb TyXalH yJICBIH XyyJb
3yiH TorTonuoor Oypayysnk Oyii coén, Oycan YHIT 3YHIMHH sUIraar yj Oroopox, MpakTUKT
HAWIPXTYH XyyJIAAT OYTI3H Onii 60JITOX COPOH Yp JaraBaprai.

Cyanaau Yro Matten Xyyib 3yHH MIADKYYIITHIH CYJT TANBIT AypJaxjaa “rajgaaji
Oycaa OpHBI XyyJIb TOTTOOMXHUHUT IIYYA HABTPYYIX Hb TyXalH YJIICHIH HUATMHIH OPYHH
HOXIIOJIJ| Taapaxryl, 3px 3YHH 30pUIIAO6H YYCraAdr I'HK JYTHICIH OaliHa. DHA TepauiiH
XaHJJlara MaHayl YJCHIH 3apuM XYYJIUHH 3aaiTa]] COE€l, HUIIAM, 3aH 3aHIUIBIH XYBbJ
Taapaxryd, HUHIITYH Oaiman Yycrak, XyyJib XIpATKUX IMaTaHd XYHAPII Iaryyiiax
3PCIITIN.

XappllyylicaH 3pX 3YHH cyganraaHji TyJramaax OyH eep HAT acyygal Hb 39X
CYPBAIDKMIH XYPTI3MXK Xsi3raapiaraMan Oaiman. ['amaamein Oycaj yiChIH TyXailH OpHBI
X371 J93p OYTI3TICOH WIMHXKIDX yXaaHbl OYTIdJ, CyAairaa, WITIDJ, OrYYJdJd, TOOH
MDBIP3JIJ1 XAHTANITTal TYBLIMHI XOPBYYJATASATYH, MIIIIIUIMHH caH 0aa3 XypTIdMXKTOH
Oyi Oaiinnmaac manTraagaH 3pAAMTIH, CYyJ/UIaadu]l OJOH YJCHIH TYBIIHHUH CyAajraaHj
Xs13raapiaraMai Oposok Oaitna®®,

Xapvyyyincaw apx 3yiiH Cy0aneaaHvl OPYUH YeUlin 4ue Xanoaazyyo.

OpuMH YeWifH XapbLlyyJicaH 3pX 3YHH CyAairaaH MHTEPAUCLUILUIMHAD OYI0y OJOH
YU, cajdOapblH MIMHXKIAX YyXaaHbl HITIRINA TyATyypilacaH, MaTepuauiar Oaasaf
CyypHWJICaH IIMHX YaHapTai OOJDK XOrKMK OaliHa. OMHO Hb XapbllyyJcaH 3pX 3YHI rodi

86 3aceuiin 2azpein mozmoon Ne345, V6., 2021.
87 Mattei, U. (1997). Comparative Law and Economics. University of Michigan Press.
88 B.I]pysemaa. Xapoyyyncan apx 3yiin cyoanzaanst apea 3yiin acyyoryyo, Yo., 2023.
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TOJIOB OHOJIBIH OYyIOoy IOTMAaTUK XaH[yiaraap cynamk upcoH O6om XXI 3yyHaac Xoum
SMITMPHK, JMKUTAI, TI00AN YU XaHJIaryy 1 JaBamraiiiax 60ncon™.

Cymmaau Il.Ckapunrma YYHHHT METONOJNIOTHHH IMHHY 3puH Oyoy the new
methodological era ra:x HAIpuiincoH 0a XapblLyylcaH 3pX 3YHH yJIaMXKJIaNT XyyJb 3YHH
Taibap, XaM XIMKIIHUHN AYH IIHHKHITIIHIAC CaDK, MaTepHaiiar 6aa3 /erernei/, oJoH
OpHBI XapWILaH HOJeeH] TYITyypllacaH IIWHAJAT CyJalraaHbl HapajurMi IIHIDKHXK
Oaifraar oHIoIIOT ",

OpunH yex SMIHUpPUK cynanraaraap Amepuk, EBpomsiH X01600, SmoH 33par
YIACYYJbIH IIYYXUMH IUNWIBIPUAH CTATUCTUK MDBJI33JI3I, XYYJb TOITOOMKAWH XIPITHKHUIT,
XSTHAJITBIH OTOTUINUT allINTIIaH XapbIlyyJICaH JAYH IWHXHUITID XUWITIX Hb XYYIUHH 00T
HOJIOOJUTUHT TYTHIX TOAOPXOUIOX OOJOMKHUT OJITOJ0T OaifHa.

OHaxyy Oaiiman Hb cynanraar IPBIp OHOJBIH TYBIIHI3C OapuMTaja TyAryypiacaH
XYyJIb 3YHH HIMHXIIDX yXaaH O00JroH eepuninK OaiiHa.

Cyanaad Ban Xoek xyynb 0071 HUMTMHUITH CHCTEMHIH HAT OYP3IIIXYYH X3C3T TYII
9pX 3YHH Y33TIUIMIr 36BX6H XYyYJIbUHMHH 6HLIreec Oyc, OJMOH cauOapblH HATIORI IyH[
OMJITOX Mmaapmjiarataii I3k JIYTHAICOH OalJrMir WI TaTBajd OPYHH YEI XapbIyyJICaH 3pX
3YH Hb XyyJib 3YHH IIMHXKIDX YXaaHbl XYPIHIIC XaJbK, JIUIH 3aCTHIH IMHXKIIX yXaaH,
HUUTMHUHH IIWHXII3X yXaaH, yJIC Tep CyAjaj, COLUOJOIH, aHTPOIOJIOTHIH OHONIyyATai
YSULAAXK XOIKWK OaliraaTaii aryynra taapu Oairaar WiTrax OaiHa.

OH? uur XaHanara Hb XyyJib 0a snuita 3acar (law and economics), Xyysib 6a HUHTIM
(law and society), xyymns 6a Texunonoru (law and technology) 33par HHCTUTYIHIT YYCTICOH
0ereeji dAr’dp Hb XapbllyyJicaH dpX 3YHH cyjaairaar yjiaM MYy NPaKTHK, ITHHKIIX
yxaaHd 6onrox Gaitna’’.

XapsllyysicaH 3pX 3YHH cyJairaana Jasap@ialiblH Y3YYJIdX Yp HOJIee HX3IIXdH
MAAPIrAMK Oaifraa Oereex 3padMTAA “Tioban Xyynb 3YWH OJIOH TOBHWH OHOJ” IIX
OMJITONTBIT TYJIXYY ammriax Ooyks3°>. DHAXYY OHOJNOOp YIC OPHYY/ABIH XyyJb 3YHH
TOITOJIOO OMe JaacaH, IIX[3) XapHilaH HeJeelaer CHCTEMYYX K 33X Oyioy eepeep
X3J703J1 anb HAT OpHBI Xyylb Oyclaa HeNeelex, XapwuilaH Xamaapal OyXui Xyynib 3YHH
9KOCHCTEM YYCK OYHT MITTIH).

21 myrasp 3yyHA JKUTA]I MIWDKWIT Hb XapblyyJcaH 3pX 3YHH cyAanraanj IIHHD
Xyynac HI3C3H. DHAXYy “digital comparative turn” rsx H3p TOMBEO TapXax, PAIMTI]
XUUMDAIT OIOYH, alTOPUTMBIH AYH HIMHXHITI), XyyJb 3YWH OTreTUIMiH CaHr X3PATJIdH

8 Van Hoecke, M. (2015). Methodology of Comparative Legal Research. Hart Publishing.

%0 Skarczgia, P. (2022). The New Methodological Era of Comparative Law: Digital and Interdisciplinary
Approaches. Cambridge University Press.

I Mattei, U. (1997). Comparative Law and Economics. University of Michigan Press.

92 Glenn, H. P. (2014). Legal Traditions of the World: Sustainable Diversity in Law (5th ed.). Oxford
University Press.
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JIPIXUUH YJIC OPHBI Xyyib, 3pX 3YHH TOTTOJIIOOT XaphllyyJax aprbil OOJOBCPOHTYH
oonrox Oaiina®. TyxaitnGan: EBponbiH X0n600HBI 3apUM OPHYY/BIH UX CYpryyib, AHY-
BIH XYYyJIb 3YWH IYH IMAHKAITIHUA TeBYYA Al-assisted legal comparison Oyroy XuiiMai
OIOYH]I CYypWJICaH XapbLyYIalIThIH CUCTEMUIT X3PIIINK IXAICIH. DHD Hb UX XIMKIIHUH
XyyJb TOITOOMX, IIYYXUHH IIMHIBIP CaHT aBTOMATKyYJIaH aHTMWDK, TYI39Md3J1 OyTaL,
AJITaar TOAOPXOMIOX HOXIOI GOIOMK ONroaor’,

MeH XHMHMAJ OIOYHBIT OYpAYYJ3rd ererneij CyypwicaH XapblyyJaaT Hb XYHHN
SpPXUIH XamraajaiaT, XyBHMH MOJPJUIMMH aloynryd Oaifmam, XuiiMdI — OIOYHBI
XapuyLJIarblH acyynaaj 33par LIMHD OMWJITOATYYABII IIMHXIAX YXAaaHbl XYPI3HI CyAJIax
LIMHDJIAT HOXIIOIHNAT XapyyJDK OaifHa.

OpuuH yen xapbllyyjicaH Cyjaajiraa Hb JaH TaHI[ XYyJdHH yTra caHaa OwuI,
X3PATKUIT, TYYHHH Yp HOJee, UPr3IUHAH XaHJJIArbil XaMTaTraH CyJUuiax 30pHITOJ
WDKK OaiiHa.

DpA3SMTAIH CyIUlaauu]] HIXYY XaHmiareir “evidence-based comparative law” rak
HOPUIIK, OOMUT MBA33, MDIAIAN, CTATUCTHK IIMHXHUITIOH] YHIICIDH XYYJIHHH Yp
HOJIOer XapbIlyyJiaH cyaangar 00JKI).

MeHn xapbllyylcaH 3pX 3YHH cydaliraa Hb NMPaKTUK, IMIUHXKINX YXaaHJ CyypHIICaH,
JUDKATAN, OJIOH TalT MIUHXTIH O0JDK, XyyJh 3YHH JOTMATHK XaHAJaraac srapaH 0oIuT
orerael, Z[BHXI/IﬁH YIACYYAbIH HHTETpal, TCXHHUK TEXHOJIOTHUIH XOKWIA YHASCISCOH
XODKIIUIH IIWHY Ye MIaTaH rapy OaifHa. DH? eepwieNT Hb MaHall yJcaa MeH CyAalraaHbl
apra 3yd, MOIIIUIMHH 1A OYTIUAT MIMHATIAX XOPITIP)I, Maapajiarbll TOIOPXOUIDK
OaitHa.

Tyneamoasic 6yi 3apum acyyoryyo

XapbIlyylicaH 3pX 3YHH cydairaaH OJOOT XYPTdJI OHOJ, apra 3yiH OOIoH
MHCTUTYIIUIH X3MKIIHUN HAIIITYH XYHIPIJI, 36PUMIIIO6H opiicoop OaliHa.

DIranvp acyyainyya XapbllyyJicaH 3pX 3YHH CyJairaanbl Yp OYH, X3PATI33, MPAKTUK
HOJIOOJUTHHT caapMarKyyJDK Oyl YHICOH IanTraad 00k OakiHa.

- DHd canmbapT HMHWTIAT acyynal Hb OapyyH TeBTAU XaHjuiara Oyroy “Western
centrism” 6mmad. PAXuitH XapbllyyJicaH 3pX 3YHH CyJalraaHbl OHOJ, apra 3yd, Oycan
X0TeN0epYYIuilH UX3HXUUT PoM-repMaHbl 00JIOH AHTIIO-CAKCOHBI 3PX 3YHH TOITOJIOOT
TYWHIIPH OonoBcpyyiicaH Oaiimar. YyH?3c yinbaasaH asuifH OOJOH COLMATHCT YJIC
OPHYY/IbIH XYYyJb 3YHH YHIICHHUH yJIaMyKiall, TIAI33PUIH YHIT 3YiUL, TYYXOH yJaMKiiai
XaHralTTal TYBIIMH] Tycraraaaryi, XaT3pXuil Har XaHjsara japaMraiiax OoJCoH.

93 Skarczgia, P. (2022). The New Methodological Era of Comparative Law: Digital and Interdisciplinary
Approaches. Cambridge University Press.

% Engel, C. (2020). Empirical Methods in Comparative Law: Evidence-Based Approaches to Legal Analysis.
Oxford University Press.
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Cynnaau X.I'neHH “0apyyH TOBTIH Y3311 Hb 3pX 3YHH OJIOH TaIT OalJIbIT YTYHCTIXK,
JDIIXUIH 3pX 3YHH COENBIH OJIOH ypraid y33J caHaar caapyyyijaar’ XOM33H TIMASTIICOH
Oaiimar.

- Horncan apra 3yitH xomcpon Oyioy “methodological fragmentation” acyynan
HO&K OaifHa. XaphllyyJcaH cynajiraaH]] HITJCOH MANTyyp Y3YY/IIT, X3B 3arBap />KUIIUT
CTaHJapT/, YHAI3X aprawian Oaiigarryiirasc Imantraaipk, cyJairaaHel Yp IYH eep eep,
3apUM TOXHOJION 3CPOT AYTHANTII Xyprak Oaiina * . JKurm»en6om: Aslb HOT OPHBI
XYyJIUHT JIOTMaTHK apraap, Heree Taigaac COLMOJOTHAH YHIIIAINGD UIMHKUIDK,
XapbIlyyJalThlH CYyph Hb ©6p OaifX TOXHOJJO0JN apBUH. DHD Hb XapbllyyJcaH 3pX 3YHH
MIMHKIX YXaaH [ HATJICOH apra 3YHH OHOJIBIH XOMC/I0M Oairaar xapyyJpk OaifHa.

- Coén, X311, OpuyyJITbIH HapUHBYJIAJIBIH acyyAajl UX39X3H aHXaapiiblH TeBA Oaiicaap
Oaiina. Xyynb 3YHH HIp TOMBEO, Y331 OapuUMTIIal Hb TyXailH OPHBI COEMN, XANMHUI OHIIOTT
T'YH IIMHIACOH Oaijar Tyl TSAT3IPUNT aryyirslH XyBb[l Talllaa opuyyJax Hb CyIalraaHbl
YTTHIT TAXKYYIYYIDK, XapbllyyJIalThIH Yp AYHT Oyypyynjar.

Cyanaau Ban Xoek yyHHWIAT “co€iblH XepBYYJTHHH caax” (cultural translation
barrier) XoMP3H HIPUUIPH, X371, OPUYYITHIH 36pee Hb XapbllyylcaH CymajraaH[
TOT'TOJILIOOHBI 30PUMIIOOH YYCTIAT XOMI3H Ay pICaH.

- DMITUpUK MaTepuaiuiar 6aas, M3I3JUITHHH XYPTIOMKUIH XOMCcI0I. XapblyyncaH
3pX 3YMH CyJairaaH Xyyjib 3YHH NPaKTUK X3PA3IKWIT, CTATUCTHK, LIYYXUHH MIUHAABIP,
HUUTMHUIH Oalip Cyyphb 33p3TI' MX33X3H ereraei] YHIICIAX Maapiaiarataii Oaiix OomoBY
OJIOH YJICBIH TYBUIMHJ MDJ3JI3JI OJDK aBaX, CTAaHIAapTYMIIATICAH OTerIINITH CaHT X9PIrdX
0O0JIOMIK XaHTAITIY# Oalicaap OaitHa.

MaHaif yJIChIH TyXal IIYYXUHH MUHABIPUIH HATICOH M3IP3IUTMHH CaHTaid 00JI0BY
9pX 3YHH CTATUCTHK OYpTrd3N AyTMar TaHK Y3K Oailx Tya XapbllyyJlicaH cyhairaar
TYH3TUUPYYI3X3A OOJUT caaj] yupyyJaar I'»K MaHall yJICBIH 3apUM CYIJIaaqu] AYTHICOH
Oaiiar.

- Xyynb 3yWH IMWDKYYIATHHH acyyaan Oyioy IPIXUHH 3apUM YIICHIH XYYJIHIT
yyJ XyynibapiiaH, TYYHHHTI3 HyTarmyyiax siBaaji Tyraamaa Oaiina.

Yro Marren “Xyynb 3yHH IIMIDKYYJISAT Hb TyXaH OpHBI COEN, HAMNH 3acar,
HUUTMHUHH OYTLHIH OHILUTOTUHT OPXHUTAYYIDK, 3pX 3YHH 30PUMII, XOPITKUITHHH JOTOII0T
yyeramor” Kk y3coH Oaiimar. Manaii opona 1990-331 0HOOC HHWTMHUIH INMAKAITTIH
X0JIO0OTOMTO0p XYYJIMIH IWHIWIAIIMHT XUHX YeI3d rafaajibH Oycal yIACYYyIblH XYyJIHHT
Iyya XyyJa0apiiaH aluriacaH TOXHOJIJION HAJPIATYH 0a 3HAXYYy Oalijnan Hb 3pX 3YHH
ysII/1aa, YHASCHAR OHIUIOTBIT IIMHKHUAT CyIpyyJican’® rak TyTHACoH Oaiiar.

9 Van Hoecke, M. (2015). Methodology of Comparative Legal Research. Hart Publishing.
% )K. Joneopcypan. Monzonvin xyyab 3ytin 60106CPON 6 WUHIICIIX YXAAHBL XOUCAULH uu2ndnyyo, V6., 2022.
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- CaHXYYXWIT 0a XYHUH HOOIUITH XOMCION Hb XapbllyyJICaH 3pX 3YHH CynairaaHsl
XODKIMHUT yaaampyyink OaiiHa. Cymanraansl XYpasH[ ragaajasld Oycal OpHBI TypLUIArbil
CylJlax, OopuyyJjlaxX, ereraeil AYH LIMHXWIr? XUHX 3apaan eHuep Oaigar 00l0BY 3HD
canbapT 3apuyyjiax TOPHIH, XyBHHH X3BLUUIMMH XOPOHTe OpyyJalT myTarjanrtail Oaiiraa
Hb OOZMT XYHAPAIT OOJJIOT.

Ha9px Tynarampax Oyii acyyanyy.l JaH TaHil MaHai OpoHI OYC, ARJIXHUIH XIMKIIH]T
HUUTIIDT TylaramJax Oaiiraa Oereejy XapbllyyJCaH 3pxX 3YWH CyJaliraaHbl apra 3yiH
INUHOTIAJI, OHOJIBIH XamMaapal, I/IHCTI/IT}’HI/IﬁH Tycliajianaa, TEXHUK TEXHOJIOTUIH IIII/II\/’IZIB.H
33PAT OJIOH TAIT XKJIBIT 30XUOH Oalryymax maap/jiaraTair WIPXUWDK OaiHa.

XapbIlyyJicaH 3pX 3YHH cyAalraanj] TyJramaax Oyil acyyuryy1 Hb OapyyHBI TOBTIH
Y3371 JaBaMraiiax, HOTIMAJ apra 3yWH JyTarmanTail Oaiiman, OpUyyirblH XOMCIOII,
MB3JUTUIH 011011 0OJIOMIK, HHCTUTYIIUIH XOrxKeeryi Oaiijan 33par OJIOH MIaJTraanTai
OaiiHa. DAradpUAT MMHAIXTYHTI3p XapblyyJicaH 3pX 3YHH cyJairaaHsl yp AyH OOAWTOH,
MPAKTUKT HOJIOOJIOXYUIl TYBIIHHI XYPIX OOJIOMK XsI3raapiiaraMal IoM.

Jyraaar

Momnron VYicaa XxapbllyyJCaH 3pX 3YMH cyjajiraar XerKyyiadX 3amaap Xyyjib 3yuH
IIMHKIIIX yXaaHJ axWll rapax Oereeji YYHJ OHOJN, apra 3y, MHCTHTYIl, XYHHI HeeIl,
JUDKATAN A37 OYTAIl 33pAT OJOH TanT OOJUIOTHIH JIPMXKIAT 3alIIryi Imaapanaratait
Oaiiraar J39px YHJIICOH XOCIIT Ayp/CaH.

Oneenpuitn Oalijyaap Tyiaramaaxx Oyd 3apuM  acyyuiyyl Xd3CarT JIypiACaH
acyyIUTyya XapblIlyyJicaH dpX 3YHH CymalraaHbl XOTKWiIm caax Oopk Oaiiraa 0GOJTOBY
XOMKYYJIdX 00IUT OOJOMIK, CYYPh HOXIION XaHTAITTal OYPICIH I'K AYTHIK OaliHa.

XapbIlyyJicaH 3pX 3YHH CyJallraaHbl aprawiajij HATJCOH JKUIIWT /CTaHAapT/, ITyH
IIMHKAITIHAN MaNTyyp Y3YY/IRAT OaliXryHrasc TyXalH cymairaaHbl Yp IYHI COPreep
HOJIeJIK Oaiiraar aHxaapax Iaap/yiaraTai.

MeH nwxuTan ereraMHH HATACOH caH OyXuil cucTteM OyTId9X 3aMaap SMIHPHUK
CyJlanraaHbl apra 3YHT HIBTPYYIIIX X3P3ridd, Maap/iara H3r3HT YYCCIH XK Y33k OaifHa.

TYYHWISH OJOH YJICBIH XaMTBhIH aXWJUIaraar eprexkyysisX 3amMaap TyXalH YJICHIH
CyJlanraaHbl TOBYYATIH XaMTapcaH TOCOI, XoTer0ep X3parkKyymmx Oadmmaap MoHTOIBIH
CyIJIaaubIl TamaafblH apra 3y, CyJalraaHbl JPBUIMITAT TEXHOJOTHJ CypajiyyjaH
YaIaBXbIT HOMATIYYJIAX [Iaapiiaratail Tk y3k OaifHa.

OuacT Hb Al 6010H AMKUTAN TEXHONOTHHT XapbhllyyJicaH CyJairaaH]i HIBTPYYIIX
Hb UPIDAYH] SHIXYY canbapT 4aHap, XYPTIdMK, XOIKIMHH aXul] APBUUTHAT Ouii 0OJITOHO
K CyUTaaquifH 3yT33C TYTHYXK OaifHa.
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X5p3B  A29pX MUHIYYAMWT AT JapaaTail X3parkyyia03n Monron VYic 0Oyc
HYTTHUIH X3MXXI9H]] XaphIlyyJicaH 3pX 3YWH CyAairaaHbl dajamkKTail TeB OOJOH XOIKHX
OYpaH OOTOMIKTOM.

Canan

1. “Xapspiyyncan »px 3YHH cCyJalraaHbl YHIICHAW TeB” OaWTyyIk, Tamaan
OPHYYIBIH XyYJb TOTTOOMX, IIYYXUIH MPAaKTUK, OOAJOTBEIH OapUMT OWYTHHT CHCTEMTIH
cyauiad, MOHTOJIBIH XyyJIb TOTTOOMMKHIH MIMHATIAJI alluriax OOJOMXKUHUT OYpAYYIIdX,

2. Monron Yncan myyXuiH MUARABIP, XYyJdb XOPATIIHANH MIIIAIAI, XyYIHHH
TOCOJI, CyajTraaHbl TalJIaHT HATTIICOH “XyyJb 3YWH Jara TeB” 0alTyyInK, XapbIlyyJicaH
CyJanraar SMIUPUK TYBLIMHA raprax 00JIoMXuir Oypayyinx,

3. I'agaaneia Oycan yJICHIH TYpUUIATHIT MYy Xyyi0Oapiax Oyc, YHAICHUHA XyyTuitH
YHST 3YHJI, OHIUIOIT HHUHMIYYJIDX /HyTarmyynax/ XaHzijara, 3arBapuiajgbll  Xyyib
00JIOBCpYyJIard HaphIr' Cyprax, Cypaiyynax,

4. OnoH ynceiH TyBmuHA “digital comparative law” yurinn xXypaanraid XerKux,
XUAMAJ OIOYHJ CYypWICaH Xyylib 3YWH ereriei OOJOBCpyyJiaX, TEKCTHIH aBTOMAT
XapbIyyJIaNT, IYH MUHKWITHAA CHCTEMYYI YYC»K OyHWTal HUHIDITIUATIIP SAr3dp
TYPIUIATHIT HIBTPYYJI3X CaHAJBIT JPBIIYYJDK OaifHa.
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Xapvyyyncan spx 3ytin XypasadHeutii 3axupa

AI'YVIITA
Youpmean
1. Xapovyyyncau spx 3ytiH OHONBIH OUA2ONM, MYYXIH XOSHCUIL
2. Xapwvyyyacaum spx 3yil 09X OJOH YIACbIH OONOH YHOICHUL 3pX 3YUH XAPUIYAH
xamaapan
3. Xapoyyyacan spx 3yiiH X62cuno 2apy Oy 00puionm, WUHIYLI]L
Jyensnm

Xypaanzyii: Xapvyyyncan spx 3yi Hb Yic OPHYYObIH 9PX 3YUH MOSMOAY00, IPX 3YUH
Y3971 OAPUMMIATLIH UICUTT MOCMILL DONIOH sieaamati maivle cyonax 3amaap 3px 3yun
MIOAIeULIE 2YHUUPYYAIXIO YUSAICIH WUHIICTIX YXAAHbL candap oM. DHIXYY unmesno
Xapoyyyacan 3px 3YUH OHOAbIH YYCIN XO20CUL, YHOCIH apea 3yu, Op4uUH YeuuH uue
XAHOIA2ble OHONBIH MYBUWUHO asy y39x 00aHo. Xapoyyyrcan spx 3yi He XIX-XX 3yymHol
3aaem upe3Hade 3pX 3yt OONOH HUNIMAIZ 9PX 3YUH MOSMOIY002 XAPbYYYIaAX 3amMaap 3px
3yUH Oynauiin ameunan xuucon myyxmou. Xapun XX 3yyHul Cyyn yesc opx 3yuH coér,
MYYXIH HOXYOI, HUL2IM, YIC MOPUUH XYUUH 3YUICULIe XAP2aN3adC Xapbyyyican 3pX 3YUuH
xeeoicudic upaicds. Opuun yazutin Xapbyyyican apx 3yt Hb erobanynan, 6yc HYmMeuiH px
BYUH YAN0aa, XOMUMO2 dPX 3YUH MOSMOAYOO 39PI2 WUHI OWI20AMYYOble CYOANIC, HISIH
X26UliH 3aeeapm bapuedaxaac uiyymaiu ONOH manim 0aiidavie Oul20oX, maurdapraxad
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yyensie oauna. Tulimasc xapoyyyican 3px 3yi Hb 306X0H OHObIH cydaneaa 0yc, Xyyib
MOCIMOOMICULIH  WIUHIYADL, OPX 3YUH 0001020 OONOBCPYYNAX, YHOICHULU OpX 3YUH
moemoayooe 60108cpoH2Yl 6OI20X00 YYXAN Ay X0N00200AMOU IOM.

Tynxyyp ye: Xapvyyyacan spx 3y, 9pX 3YUH COEN, OJ0H YACbIH 3PX 3Yil, YHOICHULL
9pX 3YU, UPSOHAI2 IPX 3V U, HUUMIIR IPX 3Vl

Abstract: Comparative law is a field of legal scholarship aimed at deepening legal
knowledge by examining the similarities and differences among national legal systems and
legal doctrines. This paper explores, at a theoretical level, the origins and development of
comparative legal theory, its core methodologies, and contemporary trends. Historically,
comparative law emerged at the turn of the nineteenth and twentieth centuries through the
classification of legal families by comparing civil law and common law systems. Since the
late twentieth century, however, comparative law has evolved by taking into account legal
culture, historical context, and social and political factors. Contemporary comparative law
focuses on new concepts such as globalization, regional legal integration, and mixed legal
systems, emphasizing the understanding and interpretation of legal diversity rather than
adherence to uniform models. Therefore, comparative law is not only of theoretical
significance but also plays an important role in legislative reform, legal policymaking, and
the improvement of national legal systems.

Keywords: comparative law, legal culture, international law, national law, civil law,
common law

Yauptran

XappLyyJicaH 3pX 3yH Hb XyYJbUUIH CATIIXYHUH XYP33, MIPIIKIUIH alChIH Xapaar
OPTeXYYJIIAT UIMHKIX yXaaH, 3pIdM MUHXKUITIHANA dyXai candap oM. DHIXYY candap
Hb 36BXOH HOT YJICBIH 3pX 3YHH TOITONLOOT JAHTraap Hb Cy[Ulaxaac XaJbikK, 0ep eep YIC
OPHYYABIH 3pX 3YI>1H TOI'TOJIIOO, HWHCTUTYT, CyHJaJraaHbl 30XULYYJIAJITBIH aprbir
XapblyyJIaH HIMHXKIDX 3aMaap 3pX 3YWH Y33TUIMIH MOH YaHaphIl WIYY I'YH3TMHA TaHUH
M319X OOJIOMKHIT OJITOIOT.

XapbIlyyJicaH 3pX 3YHH TaHWH MIAIXYHH JaByy Tall Hb JIOp XasbK XO€p OOBEKTHIT
HAIBH 39PAT CyAjiax IaapAajaraj OpLior 0ereell TOIOPXOW MIMHXKIIX yXaaHbl HOXILeI,
apra 3yd XaHraracaH TOXHOJOJ 3H3 AaBYYy Tal yiaM Oyp HAIMAIAIAT. ©epeep X031
Cylulaad Hb XO0€p 0a TYYH?3C A3 YHACHHUM 3pX 3YMH TOTTONLIOOHBI OYTHMNAH OHIUIOT,
9pX 3YHH TOTTOJILOO, T3ATIPUNH YYCIT XOIKWI, X3PIDKUITHHH sulraa, YOKAI TOCTIH
OaliTBIT HATH 33pAT TAHWH MDAIRX OOJOMXKTOH Oommor. XapeIlyyjicaH 3pX 3yd Hb
YHIICHUM Xsi3raapilaiThil JaBaH rapy, 3pX 3YWH €peHXUH 3YH TOrTOJ, HUWTIAT XaHJjara,
MUJIJAT  TypUUIarbil TOAOPXOWMIIOX, UaanuiaaJ YHAICHUH 3pX 3yHH TOrTOJIIOOT
00JI0BCPOHTYH OOJNTOX OHOJIBIH OOJIOH MPAKTUKUIH 9yXajl CYypPHUT OypAyY/Iaar oM. Dpx
3YHH COEN XOOPOHJBIH XapWIlaH YHIWIIMHAH sBHAJ COEIBIH OJIOH TaiT Oalmibir
IIMHXKIIDX, TYYHHUT Xaprai3aH y33X YaJBapbil XOTXKYYJdX IIaapjuarataii Oaiimar. OH
YYAH3C XapbLyyJicaH 3pX 3YHI cymiax Hb Oycal apll TYMdH, YJIC YHIDCTHHUH 3pX 3YHH
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COENTON TaHWILAX ©preH OOJOMMKHHT HIK ermer Oereej yiMmaap apl TYMHHUH
XOOPOHBIH XapWIIaH OWITONIUIBIT XOHTOBWIOXO YyXaj XyBb HAIMIP Opyyiaar OaiHa.
Oep coén, eep 3pX 3YHH YIaMIKJIANBIT OWITOOTYMI?3C YYASH Ouii Gojmor XypuaaMant
Oaiiman, ya UTTAIIIRI, YIYHCTANIMIT 1aBaH TyyJax, Haanulaaja YHACIIP Hb Oaracraxaf apX
3YHH COENMyyIbIl TAHWH MAA3XHMHH 33P3rI33 yJaM>KJIall, 3aH 3aHIUIBIT OMITOX Hb OHLIOH
a4 X0JIOOT J0ATOH IOM.

XyyauiH TYYXHHT CyIUlax 3amaap YHAICHUH 3pX 3YWH COENBIH TYHJ H3BTPIX
OonoMk OYypIK, yiMaap XyyJdbd MOPXKHITHYYH HUATMHUNAH OOJIOH MAPraxKIMIH
XapWillaaH]] aHxaapax MIaapjajaraTtail HUATMHAH OYIdT, yIaMiKIIal, TYYX9H 6B, HHHUIIM
COENBIH YHOIT 3YWICHHT WIYY OMITroX Hexues OypAnsT. MeH yaHapblH XyBbJl XapblLlyyJCaH
3pX 3YH Hb HApUWH TOBOITAIH, YHAICTAIH XOOPOHABIH IIMHXK YaHApTal CyJJIarjaxyyH oM.
Witmpa xappiiyyscan 3px 3YH Hb 3pX 3YHH Y33TUIMAT JTaH TaHI] XyyJib 3YHH XYpadH[ Oyc,
OpreH yTraap Hb COE€M, TYYX, HUMTMUIH XapuinaaTail ysuiyyiaaH OWIToX OHOJIBIH OOJIOH
MPAKTUKUIH a4 xonboraontoi. pnxuitH Oyc HyTar, yJiC OpHYYABIH XOOPOHJ 3pX 3YHH
TOTTOJILIOO, 30XUIYYJIAJITBIH apThIH XyBbJ OOIUT SJIraa OpLIIOr.

L. XapbIlyyJicaH 3pX 3yiiH OHOJIBIH OHJITOJIT, TYYX3H XOIKHJI

JpPaxuitH ynac OpHYYIbIH 3pX 3YMH TOITOJNIIOO Hb TYYX, COEJ, dJUNH 3acar, yJc
TOPHIH OHILIOT HOXITOJI®OC MaITraajaH XapuilmaH afuiTryil Xer KK HpCoH Oaitnar. I'acoH
XOOUi 9 Jasapwial, OJIOH YJICHIH XaMTBhIH aXuWiularaa, 3pX 3yHH ysuigaa Xon0oo
TYH3THHPIXUIH X3P33p 66p 6ep 3pX 3YHH TOTTOJI0OT XapbllyyjaH CyAJIaX Xdparidd yjaam
Oyp HAMArIK OaliHa. MiiM HeX1en XapbllyyJicaH 3pX 3YH Hb 30BX6H HOT YJICHIH XYYJIHUT
Oyc, oJOH ynchiH 00NOH Oyc HYTIMHH 3pX 3YHH TOTTOJIIOOr CyAJjiaXx OHOJ, apra 3YiH
cabap OOJIOH XOrKIDK MPCIH. XapbIyyJICaH 3pX 3YH I3A3T Hb X0€p OyIy TYYHAIC A33II
VICHIH 3pX 3YWH TOTTONII0O0, calbap Xyyib, dpX 3YWH WHCTHTYT, 3apYUM, OWJITOITHIT
XappIyyJIaH CyHaJDK, TYATIIPUNAH WXKWI TOCTIH OOJOH sraatail TajbIl HIPYYIIXIM
YUIIDCOH IMMHKIDX yXaaHbl canbap oM ° . DHJ Hb JaH TaHI XyyJdb TOTTOOMKHMT
MEXaHHMKaap Xaphllyysiax Oyc, TyXalH 3pX 3YHH X3M X3MXK?I3 YYCIK XOIIKCOH HUUIIM,
co€mn, ynamMxJiad, 3aH 3aHIIWI, TYYXSH HOXLeNTIH Hb YsUIAyyJlaH MWHXIDH Ccyaainar
OHIIJIOTTOH.

Opx 3YWH TOTTONIOOT AaHTWIIAX, YHAICHUH Xyyllb TOTTOOM)KMIH OOJIOBCPOHTYH
OoNrox, 9px 3YWH MIMDKWIT, XyyJdb 3YHH pedOpMI OHONBIH CYyph acyyUIbIT XOHIOX,
OJIOH YJICBIH 3pX 3YHH ysjaa Xou000r 03XKYYJIdX 39p3T OJOH TaJlblH 30pHIITOA XYPIXIIP
TAMYYJDK Oy# TOAr?3p Hb XapbllyyJcaH 3pX 3YHI 36BXOH CyAajiraaHbl apra I3k Y39X
OOJIOMXKIYHT MATIX Tyn OWe OaacaH OHOJBIH cajlap I'HK OpPUMH YEHHH Xyylb 3YHH
can0aphIH SPAIMTI]I XYJIIOH 30BII66pd OaifHa.

XappLyyJiCaH 3pX 3YMH aHXHBI CyYpUUI 3PTHHM COEN UPIIHLUIYYA3IC OJDK XapiK
0oxHO. DpTHUI PoMmp ramaanslH MpraaTiid X0nM000TOW 3pX 3YHH acyymsbIl 30XHITyyJax
30puiIroop ius gentium OyiOy “apl TYMHHH 3px 3YH~ Xd3MI3X OMITONT YYCCOH Hb

T MIEY, 2o — ol E B R (FilAf, 2015 E2 A.
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XapbIYyJICAH 3PX 3YHH COTIIATISHUN 3XJIDI THXK Y3I3T. MOH HIPT COTrIrd ApucToTeihb
TOPUIH OaMryyJUIbIH XAJIO3PUHIT XOT YJICYyAaap XapbllyyJiaH CyaabK OalicaH Hb 3pX 3YHH
XapbIYyJIaNThIH aHXHBI KU IOM. JlyHIan 3yyHBI Yel XapblLyyJcaH 3pX 3YHH XOrKui
XapbllaHTyH caapcaH 0oyioBu POMBIH 3pX 3YyHWI AaxWH CyJalK 9X2JICOH Hb EBpomnbiH
OpPHYYJBIH 3PX 3YHH HUHTJIST 3apuMBIT Ouii 60IroXoj dyXal Helee Y3YYJICOH TYYXTou’®,
DH3 yedC 3pX 3YHWH TOTTOIIIOOHYYIBIT XapbIyyJlaH XOTXKYYJIdX MPAKTUK a4 XOJOOTIOJ

HIMOTKID.

OpunH yeuitH xapblyyiicad 3px 3yl XIX 3yyHsl cyyn, XX 3yyHBI 9X3H yen Oue
JlaacaH IIUHXJIIX yXaaH OOJIOH TeNeBLICeH. AHIIIMHH Xyynbd Tyyxu Ppenepuk Yuibsim
Maiitnana YHACHUN OOJIOH XaphIlyyJicaH 3pX 3YHH TYYX XOEPBIT Tycal Hb XyBaax aHXHBI
aHTWJAl XWMCOH IOM. T12p3a3p YHIICHHH 3pX 3YHH TYYXPHIPD OXJPA  aHxaapaln
TOBIOPYYJDK, Japaa Hb XapbllyyJcaH 3pX 3YWH TYYX pYY IIWDKHX €CTOM TXK Y3131
0aiiB.1900 onp [Tapuc xoton 6oscon XapbllyyicaH 3pX 3YHH OJIOH YJCBHIH aHXJyraap HX
Xypall Hb 3HD cai0apbIl IIWHXIIX yXaaHbl TYBIIMH] XYJ33H 36BIIOOPCOH UyXal YHI
ssaana toouoraaor’’. Duy yen ®panu, [epman, AHIIM 39par yican XapbllyyjcaH 3pX
3YHH cynanraa SpUMMTAH XOIrKWXK, 3pX 3YHH OYAYYIUIH aHTWIal CcylanraaHbl TYBIIHH]
XUUraaxk gagcad. XX 3yyHbsl Xo€pAyraap XaracT XapbLyyJCaH 3pX 3YH Hb MPISHIAT 3pX
3YH, HUMTIAT 3pX 3YUrd3C rajHa COUUANMCT 3pX 3YH, MAIIHBI 3pX 3YH, XOIUMOTr 3pX 3yHH
TOTTOJILIOOT CyJylax 3amaap Xypadra3d yiiaMm TaJicdH. XapuH XXI 3yyH[ aasapuial, XYHUH
9px, Oyc HyTTMHH XOIKHJ Hb XapbllyyJICaH 3pX 3YHH CyAajiraaHj IIWHD YUI XaHIJara,
copunThir Ouii Gonrocon rom'%. Xapelyyincan spx 3yiiH OHOI Hb 3PX 3YiH OJOH COEIL,
YIaMAJIAJIBIT TAaHUH MD3JPX, YHIICHUNA XYYyJIb TOTTOOMXKUHT OOJIOBCPOHTYH OOJTOX, OJOH
YICBIH 0a YHIPCHUH 3pX 3YHH ysigaa Xou000T TYH3THHPYYIRXIA yyXall ad X0I00r 10aToi
oM. TyyHHUH TYYX2H XOIKWI Hb XYHUN HUNTMHMIH XapUILaad eprexXuH TIIDXUUH X3P33p
9pX 3YWr XapbllyyJaH OWIrox 3ailryil maapjuiara YYCCOHMHT xapyyinapar. Mimpg
XapbllyyJIcaH 3pX 3YH Hb @HTOPCOH, 07100, UPIIAYHUT X000 OyH OpUHMH YEHiiH 3pX 3YHH
LIMHXJIIX YXaaHbl CATILTYH OYP3I9XYYH X3C3T MOH.

II. XapbuyyJscaH 3px 3yii 13X 0JIOH YJICHIH 00J10H YHIICHUI 3PX 3YiiH XapHiILaH
xamaapaJl

OpuuH YeUiH I3IXUil epTeHLe ] yIC OpHYYA Tycraap TOTTHOJOO XaJrajcaH X3B33p
00JI0BY OJIOH YJICHIH XaMThIH HUMTAMIIDTHIH CANITYH TUIIYYH OOJDK, XapwIilllaH Xxamaapai
Oyxwif HOXIIeN]] OPIIWH TOTTHOX OaiiHa. YYHHMH Yyp IYHI OJIOH YJCBIH 3pX 3y OOJIOH
YHIDCHHUM 3pX 3YHH ysumaa xoi0oo yiaMm Oyp TYH3TUHPY, XapuiillaH HeJeeyeX IITHHK
ga"apTai 00IK33. DHIXYY Y3ITUIHHAT OHOJIBIH TYBIIWHJ Tala0apiiax, MPaKTHKT XIPITKAX
OHIJIOTUWT TOJAOPXOMIIOXO/T XapbIlyyJICaH 3pX 3YH uyXalsl YYpar rydustraasr. MiimMa osoH

9 Du Plessis, Comparative Law and the Study of Mixed Legal Systems, Oxford, Oxford University Press,
2006.

% Werneer, Comparative Law in a Global context : The Legal Systems of Asia and Africa, 2nd ed., Cambridge,
Cambridge University Press, 2006.

190 The Civil Law Tradition. Stanford University Press, 2007.
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YJICBIH OOJIOH YHIICHUH 3pX 3YHH XapUILaH XaMaapibIl XapbllyyJICaH 3pX 3YHH YYIHIAC
CylJlaX Hb OPYMH YEUIH 3pX 3YHH LIMHKIIDX YXAaHbl 3aiJIITYH acyynall oM.

On0H yIICHH 3pX 3YH 0a YHIDCHUH 3pX 3YHH Xapwiaar Taimdapiaaxas yiaaMKIaaT
Oaifyraap MOHHCT OOJIOH TyaJTUCT OHOJIBIT XAPATIIK UPCIH. MOHHCT OHOJIBIH JIaTyy OJIOH
YJICHIH 3pX 3YH Hb YHIICHHIA 3pX 3YHH CANIITYH X3CAr 0eree 1 myy YHIWIIX O0IOMKTON
K Y3I9r 001 JOyaaucT OHOJN Hb JJr3IpUNAT Oue JaacaH, eep eep 35X CypBaDKTai
TOITOJNIIO0 X3M33H Taitn6apnanar'®. Xapeiyyscan 5px 3yl Hb 3Ar93p OHOJNBIT YIC OPOH
OYpHifH 3pX 3YHH MPAKTUKT XOPXIH XIPAMKIK Oaiiraar XappllyyJiaH CyJajiCHAap OHOJIBIH
suraar OOUT JKUIIRATIAP HOToNAOT. Tyxainban, 3apuM yIIC OJIOH YIICHH T3P33T COEPXOH
OartajCHBI Japaa MIyya JOTOOABIH XYYyJb TOTTOOMMKHIUH HOT X3CAT OOJTOH X3PATIRIAT 00T
HOree X3CAT Hb TyCTailNlaH XYyyJIbYMIDK Oaik XIpIrKyyJIdr. DH? Hb OJIOH YJICHIH 0OJOH
YHIPCHUM 2pX 3YWH Xapwimaa yic OpoH Oypa ammn Oyc Oaiimmaap wmpd Oaifraar
XapyyJiHa.

XapbIlyysicaH 3pX 3YHd IPX OJIOH YJICHIH OOJIOH YHIDCHHH dpX 3YWH XapwJIlaH
XaMaapana Hb 30BXOH OHOJIBIH TYBIIWHJ Oyc, MPaKTUK X3PATIIAHJ TOJAOPXOW HIIPIAT.
OJOH yJCHIH TAp33, KOHBEHIl, XYHHH OSpXHHH OapuMT OWYIYyIl Hb YHIICHUH XyYib
TOTTOOMXKHMIH aryynra, OYT3L, 3apuMBIT TOAOPXOH XAMKIIIIp YHMIIYYIDK Oaiinar.
Tyxaiinban, XyHHI SpXUHH OJOH YJICHIH T3P3dHYYA Hb YJIC OpHYYABIH YHICOH XYYJb
00J10H MaTepHauar OOJIOH MPOLECCHIH XYYJbJl XYHHH 3pX, 3pX 4eseer Oarairaaxyyiax
HUUTISr CTaHAapT TOITOOXK HONee Y3YY/DK OaiiHa. YHIPCHUE 3pX 3yHH Typuuiara,
LIYYXUHH NPaKTUK Hb OJIOH YJICBIH 3pX 3YHH X3M X3MX33T Tailmbapiax, Xerk yyiId3xa[
gyxall 9X CypBaDK OOJDK HPCIH. DHD Hb XapwilaH HOJOeIUIMHH XOEp TalT MIUHXHUAT
WITTK OyH oM.

JasiapiuibIH 5puH yeI 30uiH 3acar, 0alraib OpUMH, TEXHOJIOTH, al0YIrYH OaiuIbIH
acyyJIan Hb YHIPCHHUHN XHJI Xs3raapaap Xsisraapiaraax 00JoMKryi 00JicoH. Y YHHM yaMmaac
OJIOH YJICBIH 3PX 3YWH 30XHUIYYJAIT OPreKHX, YHIICHHUUA 3pX 3YH TYYHTIU HHMUIDX
maapjyiarataid 0ok OailiHa. XapbllyyJicaH 3pX 3YH Hb YIC OPHYYX BAr33P COPHITOJ
XIpPX3H Xapwy erd Oalraar cyaaiK, HUHTIOr XaHjuara OOJIOH OHIDIOT —suiraar
TOJOPXOWJIOX OOJIOMXK OJroAor. DHY XYPIIHIA OYC HYTTHMHH WHTErpaly XUHTAK HPCOH.
Tyxaiin6an EBporein X01000HB 5pX 3YH Hb YHOICHUH XYyJb TOTTOOMXKH] IIyyA OOJNOH
myyn Oycaap Heneemk Oyl Hb ToA uI? oM'*?. YHISCHUH Xyyilb TOITOOTYHI OJOH
VIICHIH 0OJIOH OyC HYTTHHH YYPTHHT X3PATKYYIDXIID XapbIlyyJicaH 3pX 3YHH CyAanraaH
TYJNTYYPJIaH WYY OHOBUTOW IMUHIAIT OOJIOBCPYYIIax OOIOMIKTOM.

XapbLyyJicaH 3pX 3YH I3X OJIOH YJICBIH OOJIOH YHIICHUH 3pX 3YHWH XapwilaH
xXamaapaJl Hb OPYHMH YeUHH 3pX 3YWH XODKIUIH 3aimmryi wipai oM. OJIOH YIICHIH 3pX
3YH Hb YHIPCHHUHA 3pX 3YHH aryyirsir OasKyylK, HUHTIAT CTaHIApT TOTTOOX YYPATTIH
001 YHASCHUI 3pX 3YH HBb OJIOH YJCBHIH 3pX 3YWH XAPATKHIT, XOTKIUHH OOAUT Cyypb

101 A HE L DI Kol H 32010 49 /.
102 Martinus Nijhoff, The Enigma of Comparative Law: Variations on a Theme for the Twenty-First Century.,
2004.
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00K ermer. XapblyyJCaH 3pX 3YH Hb 3II1PUNH ysuiaa XOJIOOOT MIMHKIIIX yXaaHbI
YHAICIATIUTIIP Taildapiak, 3px 3yiH pedopM, 00J10r0 OOIOBCPYYJIaiTal XyBb HIMIP
opyynmar. WiiMa oJ0H yACHIH OOJIOH YHIPCHHH OHpX 3YWH XapwilaH Xamaapibl
XapblyyJICAH 3pX 3YHH YYIHOI3C Cyalax Hb ©HOO LATMUH ApX 3YHH MIMHXIAX YXAaHbI
CaImTY# X3Car 001K,

OpuuH yeudH 3px 3yHT TepuiH Cyypb OWITOJIT Hb XYyJb J33/UI3X 3apyuUM]
TyAryypaagar. Xyyib A3UIBX 3apyiM Hb XyYyJdb TOITOOMXK OpIIMH Oaiix Teaui Oyc,
XapuH TyXalH Xyyib aui HOXLeJ] aJuIXaH X3p3rKIK, IYYXUHH NPaKTUK TOITBOPTOH,
WPTIAR]] YPHAUYWIAH TaaMmariax OOJIOMKTOW OaiiXbIr mraapamgar. px 3YHH OHOIJ YYHHUAT
“9pX 3YHH TOMOpPXOH Oaiman” XdOMAI3H TOMOPXOWIIOr 0ereen »HI Hb APX 3YWUT TOPHIH
OpIIMH TOTTHOX YHICOH HexXmesx Oommor. MilmMa mIyyXuidH MUARIBIPYYA XOOPOHIOO
30PUMIIIOX, 3CXYJI WKW TOCTIH X3PrYyd €ep eepeep MUNUABIPIAIASX Hb XyYib J33JI3X
3apUMBIl CYJIPYYJDK, IIYYX3J UTIAX OJIOH HUNTUIH UTIDJIMUT aJlJarayyJiax HOLTON 3pCadi
Jaryyijar.

OHAIXYY OHOJBIH HIaapAJIarbIl O0AUTON XIPATKYYJIdIX MHCTUTYIIMH MEXaHU3M Hb
I3/ IATHBl MIYYXUHH XyyJb Tainmbapiax, OIYyXHHH MPAaKTUKANAT HAT Mep OONrox dur
yYpar oM. Mounron Yacein Hlyyxuiitn Tyxait XyyiauiiH 25.7.5 gaxp 3aant Hb YJCBIH 1337
IIYYX33C XSHaH XUIALRX  YHIICIDIUUTI TONOPXOMICHOOD IWIYYXUWH IPAKTUKUNAT
KUTIPYYIRX, yiAMaap 3pX 3YWH TOJAOPXOi Oailiiblr XaHraX OHIIOW ad XOJIOOTHONTOM
30XULYyJaIT OOk OaifHa. DHAXYY 3aalT Hb 36BXOH JOTOOABIH INYYXWHH TOTTOJLOOHT
xamaapax O0yc, YHIAICHHIA OOJIOH OJIOH YJICHIH dpX 3YHH XapWiIlaH ysUIgaar WIDPXUHIICOH
OHOJIBIH aryyJjiratay oM.

Tyc 3aanteiH 25.7.5.a-n1 3aacan  “UlyyxuilH Xyyiab X3pAIVIDOHUH 36pYyYr
apunrax”'® yHmscin Hb 9pX 3yHH TOTIN GaliiyIbIH 3apUMBIT XaHTaX YHACOH HOXLOI
xXamaapHa. DpX 3YHH OHOJII aJnil HOXIOI OPCOH 3TIIdAYY aIwi 3pX 3YWH Yp HaraBapT
Xypax €cTOM T3COH Iaapjjiara TaBUTIJAr. X3pd3B HIYYXYYA HAr XYYJIHHT eep eepeep
TaimbapiaH XdpATAdBAT SHY IAapjara anjariax, Xyyidb I3UIdX 3apuuM (opmaib
MIUHKTIH 00K XyBuUpHA. MHMA33C MIYYXUWH TPAKTUKT YYCCOH 36pYYT YJICBIH A33]
IIYYXUWH XsiHAJTaap 3acax Hb IIYYXHUIH TOTTOJIIOOHBI 6OPUITEe 3acax MEXaHU3M 06ree;|
OJIOH YIICHIH IIyJapra ITYYXHWIH OHOJBIH Inaapjiaratail HUALIAT. OJOH YJCBIH XYHHM
APXUIH XYPIIH/ U MIYYXUHH MPAaKTHK TOTTBOPTOH 0ailX Hb mIyjgapra MIYYX29p HIYYITIX
SPXUKH CATIITYH X3CAT I'3XK Y349T.

XapuH 25.7.5.0-n1 3aacan “YICHIH 1334 IWIYYXUHH Tainbapaac eepeep Xyyib
X3parmean” '™ raxX YHAPCION Hb Xyydlb Talnbapiaax A3, 9pX MIII YIICHIH 93] IYYXd
TOBIJIOPY Oairaar OHOJIBIH XyBBJ OaTanraaxyyink 0aiHa. XapbelyyJCcaH 3pX 3YHH YYAHIAC
aB4 Y3BOJ, JPO/ INATHBI WIYYXUHH TainOap Hb Xyyib XOPATIIOHUN 3aaBaj jJarax dX
CypBaK 0OJIOX KMIIMI ©proH Tapxcad. Humittimor spx 3yite'% torrommoonx mryyxwmitn

103 Moneon Yacen Lyyxutin myxaii xyyas. 2021 on.
104 Mon mano.
195 Common law.
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HPELENEHT, UPrOMIT 3pX 3y '% TOrToNMmoOH TOrTBOPTOM NpakTHK Hb 3pX 3yHH

TOJOpXOW OalJUTBIr XaHrax roj Xdparcat Oommor. DHY yrraapaa MoHron YICHIH Xyyib
TOTTOOMXHJ] TyCCaH YI' 30XHMIYYJalT Hb HIYYXUWH TainOapbil 30BXOH TyXailH XOpArT
xamaapax OycC, epOHXHiIl HOPMATHUB a4y XOJOOTJONATON OOJTOXK, YHAICHUH 3PX 3YHr OJIOH
VIICBIH HUUTIIAT OWITONTTON YUy yIDK OaifHa.

Men 25.7.5.B-11 3aacan “Xspar XsSHaH MURABIPIIX aXUJUIaraaHbl HOITON 30puni’
Hb INYYXUHH IIMHABIPHMH Xyynb €cHbI Oaiiian 3eBXeH MaTepHaular XyYyJUHH 36B
X3POIIIIBHIIC TaJHa MPOLECCHIH IIyaapra Oalanaac xamaapHa I3COH OpPYMH YEHHH 3pX
3YHH OHOJIBIH Y32J1 OapuMTiany Tynryypiax 6aiHa. OMoH yICkH 3pX 3yHa “due process
of law” Oyroy 30XuX €CHBI @XWJIaraaHbl 3apYMM Hb XYHMH YHICOH 3pXHHAH HAr Oereen
HIYYXUHH aXuilaraa mryfapra, Wi TOX, TATII OalxpIr mraapamar. Xd3p3B MPOIECCHIH
HOITON 36pYmil TapcaH TOXHOJIONJ IIYYXUHH MUHAB3P OOAWT mIyaapra €ChIT XaHTax
YaJaxryd TYyJ A3 WATHBI IIYYX33C XSIHAH XAJIILIRX Hb 3alNIUryd maapayiararaid. Miima
SHOXYY 33T Hb YHI3CHMM IIYYXWHH NPAKTHKT OJIOH YJICBIH XYHUH 3pXWUMH CTaHAApT
00AUTOOP XAPATKUX HOXUOIHNUT OYpAYYIIK OaiiHa.

Tyyawma 25.7.5.1-1 3aacan “Opx 3yWH IIUHD OWITONT, 3apUMBIH a4 XOJOOTIOI
Oyxuii acyynan” ' Hp myyxuiiH YYpruir 3eBXeH MapraaH LIMHIBIPIOX XYPISHIIC
JaByyJaH, 5pX 3YHH XOTXKIUHUT YUIITYYJIdTd MHCTHTYL OOJNTOH TOAOPXOMIDK OaiiHa. Dpx
3yl Hb cTatuk Oyc, HUHTMUHH ©6pUIeNTTIH yaiaAaH XerkKAer AWHAMUK CHCTEM yupaac
IIMHD OIJITONT, IIMHD 3apyMbIl IIYYXUMH TNpaKkTUKaap MAaMXKyyJaH TeJeBIIYYIdX
maapaiara 6aitara yycmar. OJOH YICHIH MIYYXYYA 00J0oH Oycas YIICHIH A3 MIYYXYYX 9
3apuMaap AaMKYYJIaH 3pX 3YUH OMITONTHIT XOIKYY/AST KUIIKUITIH. DHA yTraapaa YIIChH
T3] TIYYX3/ ONTOCOH YT OYP3H 3pX Hb YHIPCHHUH 3pX 3YHI OJIOH YJICBIH YHMT XaHJJjara,
OHOJIBIH HHUUTJIAT 3apUUMTal ysUIIyYJIaH XOrKYY/IdX O0JUT OOJIOMKHIAT OJITOX OaiHa.

Mouron Vincein IlyyxuitH Tyxail XxyynuitH 25.7.5 naxp 3aaiT Hb IIYYXUHH
MIPAKTUKUHT TOTOOMBIH XAMXKIIH JKUTAPYYIDX TOOUHTYH, 3pX 3YMH TOIOpXOW Oaiima,
MPOUECChIH MLIyAapra €c, 3pX 3YWH XOrxIWiHH JHHAMUKUAT XaHrax OHOJIBIH I[OTI
30XMIYYJAIT IOM. DHIXYY 3aajTaap JaMKyyjldaH IIYYXUHH Xyyib XIP3IJIPOHHUHA HITAMAI
Oaliman XaHrarjax, OIyjapra IOYYXWAH 3ap9uM OOJUTOM XIPAMKHX HeXLeN OYypIdiK,
ynMmaap MoHron Yiic OpuuH YEWMH 3pX 3YUT TOPUIH OHONIBIH LIaapjjaraj HUNICOH
IIYYXUHH TOTTOJIIOOT OYPAYYIIIX 3pX 3YHH Cyyph Oaranraar Ouii 6oirox OaifHa.

III. Xapsuyyscan 3px 3yifH Xer:KuJij rap4 0y eep41eJIT, IINHIYIII

XapplLyyJicaH 3pX 3y Hb DOX3HI3) YHASCHHHW XyyJb TOITOOMXK, IIYYXUNH
MPaKTUKUHIT XapbllyyJdaxaja TeBIOPY, TOTWIOH 0apyyH €BPOIBIH UPTIHIAT O0JOH HUUTIAT
9pX 3YHH TOTTONLOOHYYIBIT Cylanraansl YHACOH 00beKT Oonrox OaiiB. ['9Bu XXI 3yyHn
Jasapuinil, TEXHOJIOTUNH JPBIIAI, HUUTMUNH OJIOH TaJT Oaijan HAMATADXHUIH X3P3dp

196 Civil law.
197 Monzon Yacew Ilyyxuiin myxaii xyyne. 2021 on.
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XapbIlyyJICaH dpX 3YH OHOJBIH, apra 3YHH OOJOH COABUUH XYPIIHI MOIAITAIXYHIL
©6PWIONT, IIMHIWINI OpK OalHa.

OpuuH YeuiH XaphIlyyJIcaH 3pX 3YIH H3T TOMOOXOH €6pUWIeiT Hb CyAajraaHbl apra
3YHH OJIOH TanT Oaiifan oM. YJIaMyKIanT 3pX 3YHH TOTTOJIOOHYY[ Hb KW acyymIjIbIr
X3PX3H 30XUIYYJDK Oalraar XapbllyyJiaxaJl Yuriiank Oaiican 001 eHeemep SHI apra 3yi
©OpUIIOT/IOH, WYY YSAH XaTaH Xdm0dpTdod Oomxkds. UitmMn xapellyyncaH 5px 3yd Hb
CyJanraaHbl XYP33I33 36BXOH HUMTIAT, UPIIHIAT 3pX 3YWII9p XsA3raapuaxryid 0omx Aswm,
Aodpuk, JlatuH AMEpUKUNH 3pX 3YHH TOTTONLOO, TYYHWISH YJIaM>KJIalT, MAIIHE OOJOH
XOJIUMOT 3pX 3YHH TOITOJLOOHYYABIT XaMpyyJlaH Cyajiax O0JICOH Hb CaJlOapblH XOTKIUUT
WITIIH).

JasapuuiblH HeJeereep XaphIlyyJiCaH dpX 3YH Hb IIMHY CynairaaHbl OpOH 3aiij
HABTAPY, OJIOH YJICHIH O0JIOH OYC HYTTHIH ApX 3YWT XaphllyyJaH Cy/UIaxaja Wiyy aHxaapax
6omx33. EBpombin Xom600, JpnxuitH Xynanmaansl OadTyyiuiara, XYHHH SPXAWH OJIOH
YJICBIH MEXAaHHM3M 33p3r OJIOH TYBIUHUH 3pX 3YMH 30XULYYJAIT Hb YHASCHUU 3pX 3yHH
TOTTOJIIOOHYY/T XOPXOH YSUIIaH @KWUIax Oaliraar wopxuim '%® . Dmd  nexmena
XapbIlyyJICcaH 3pX 3YH Hb 36BXOH YHAICHUH XyYJIb TOTTOOMXKHWT Xaphllyynax Oyc, XapuH
OJIOH TYBIIHMN X3M XOMXK33 XOOPOHJBIH XapWINAH YHITWIIMHAT Taiindapiiax dyxan
X3PI3rCa 3T Hb HOTJIOTAOXK OaliHa.

MeH opuMH YeHiiH 3pX 3YH[ XapbllyyJcaH dpX 3YHH au X0100Tr/I0Nl ©COH HAIMATIIK
OaiiHa. OmuitH 3acar, yiIC TOpUHH IIUHXKIDX YyXaaH, COLMOJOTH 33par canbapraii
OTTJIONIICOH CyAaNraaHyyA Hb 3pX 3YMH 30XULYyyJlauT OoauT Oalmanna sMap yp Heiee
Y3YY/DK Oaiiraar TooH OOJIOH YaHaphlH apraap YHAJ3X OOJOMXKHMHI ONrox Oaiiraa rom.
XapplyyJicaH CyJajiraa Hb HOT Tajaac IIAITIaaHT Xo0J00OI TOITOOX, Heree Tauaac
JPIXUIH 3acariaiblH [HHY X3JI03PYYAUNT MIMHKIDXIA YUTIIK, XapblLyyJcaH 3pX 3YHH
CyJanraar Wiyy HOTOJITOOH CYypWICaH, MIPAaKTUK XYYJIb X3P3IVII3HUHI au X000 10ATOH
Oosrox OaiiHa.

XapplyyJicaH 3px 3YM cyajlaauuJ MeH CyJalraaHbl IOUMHY YUV TOITOOX
30pPWITOTON aXWUIaK Oaiiraa 0ereesl WXOBWIPH XOJIHMOT 3pX 3YHH TOTTONIIOOHBI
OpOJIIIOTY YJIC OPHYY OJOH YIICBIH 3PX 3YHT XIPXOH OMIITOXK, TaHIOapiiak, XdpIrKyyiK
Oaiiraar TOMOPXOIJIOX, MIMHKIDX, TAiI0apaaxeIr 5pMaI3dX 60imk33'%. Xapemyyncan spx
3YHr cyamax TypBaH YHACIH apra Haamluja yjiam A3Jr3p3X Hb TOAOPXOil OoycoH. DXHUit
apra Hb 3pX 3YHWH aryyirbil' TOAOPXOWJIOXOJ YHMIVIATIAPHI. Tyxainbal, 3aHIUIBIH X3M
X3MXKIITIBP 3apPUMBIT TOAOPXOMIOX Iaapiiarataid yex OOOUTOMroop yHmuwink Oaliraa
ACOXUUT XaphIlyyllaH CyUIax Iaapaiara rapjaar. Xo€p Aaxp apra Hb 3pX 3YWT Taindapiax,
XOPATIRX acyyIall[ YUTIIATAINT. DHY apra Hb 3pX 3YHWH Taiinbap eep eep OaiicHaac yycax
OMJITONITBIH 36pYYH33C YYICOH acyyIulbll IIMWABIPIAXAA Tycannar. Xo€p Aaxb aprbir
aluriacHaap OJOH YJCBIH 3pX 3YHA OOJOH VHIDCHHMA 3pX 3YHA axWil raprax OOJIOMK
Oypmmar. ['ypaB maxp apra Hb 3pX 3YHH sUIraaTadl XaHIIAryyablT OWITOX, Taimbapiaxan

108 Kenneth G. C. Reid, The Idea of Mixed Legal Systems., 2003.
109 4 Roberts, PB Stephan, P-H Verdier, M Versteeg, Conceptualizing Comparative International Law., 2024.
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yurdHI. TyxainOan, yjic OpHYYyABIH 3pX M3J3J, HENeeJUIUiH sraaHaac YYI3H OJIOH
YICBIH 3PX 3YHH X3M XOMJKIIT HAT Mep Jarak MepAexryd Oaix yem 3epumsl yyCcrax
OOJIOMKTOMUT TOITOOXK MIIPYYIIIX FOM.

XapbllyyJicaH 3pX 3YWI CyJjlax Hb OJIOH YJIC OPHBI 3pX 3YWH TOTTOJIIOOT ©preH
XYPI3HI Xapax OOJOMXKHUHr oirogor. JH? Hb TyXallH cal0apbil 36BXOH HOT Yicaj
XsI3raapiaxryirnp OJIOH YJICHIH 6HTepCeH, 0/100, MPIAYHH cyanaaufblH CyJalraaHbl
QKIBIT XOJIOOXK, TYYHHH TYYXdH XOIKWI, IaallfblH YWAT XaHAJjaraj aHxaapiaa
TOBIIOPYYJIDX OOJOMKMHT OYypAayynmsr. MHracH?3p cynairaaHbl akKuil Hb WIYY JaanTtait
OOJIOXBIH 33PATIPA 3pX 3YHA MIMHD CyJalraaHbl cajdap YYCraX HOXIeNHWT OypayyITHD.
Witmpa xapeiryyncan 5px 3YH Hb Xyyib 3pX 3YHH OHOII, MPAKTHK, Tain0ap, X3PAridoHUMA
XOOPOH/IBIH Xapwjilaar OMJIr0OX0J, 3pX 3YHUT WYY ©preH, OJIOH TalIT Oaljyiaap Ccyaiaxan
YHAT3H XyBb HIMIP OPYYJDK SIBax Hb raplaaryi oM.

IV. dyrssar

XXI 3yyHBIT XapbllyyJcaH 3px 3YHA IIUHD YEUHT aBUMpPCaH 3yYyH XK Y343T. DHD Hb
POMaHTHUK MAIT COHCOTJIOXK OO0JIOX W YHIRCHIATYH Owmmr foM. CyyauiH KAIYYAdI
XapbllyyJcaH 3pX 3YH Hb Xyyjb 3pX 3YWI Cyasax TanOapblH XYBbJ XYP3I3r33d TAIDK, HIP
XYHI?3 6CTOX, aKaJIEMUK XYPIIH/ XYIII9H 30BIIOOPOTAOXK YaAcaH. XapbllyyJiCaH 3pX 3YHH
CyJanraaHyyJl TacpaaTrYd HIMAIIK 36BX6H aKaJEMMK CyAalraaHbl XYp33HA Oyc Xyyib
OO0JIOBCpYyJIaX, XOPATKYYIIX, XIPOMVXdA OpPreHeep ammriargax OOJICOH Hb IMHD
[IaTaH TapCHBIT MPYMIDK OyH Xdpar. OMHOXeecC WIYY 30pHITONTo0p XaphllyyJcaH dpx
3yituma Oycaj yJaCBIH XyyJib TOTTOOMK, HIYYXMHH HMIMAABIPUUAT CyAajiraaHjaa arluriax
IOYTHOJIT XUHAST OOJIICOH Hb MPAKTHK a4 XOJIOOTUIBIT HAIMATAYYIDK OaiiHa. XX 3yyHI XyyJib
Hb XapbLAaHIy¥l S9HTMHH MAT CaHarnax, XyyJib, Cypraaji, TOTTOILOOHBI IMWDKWIT TOIUINIIOH
XUATIIRITYH, Xyyib COEIBIH XWJI Xs3raap TOAOPXOM OalicaH Hb YHASCHHH 3pX 3YHH
OoHIUIOT Oosoonm OYp3H »HpxT Oalmana TOOWHIOH aHXaapand XaHAyyJaaryd TIdXo
XUJICIPXTYH.

Xapbiryyncan 3px 3y Hb XXI 3yyHBIT AasgaplliblH, OJIOH TaIT XYYyjb 3pX 3YyHH
acyyJanj XapuyJT XalcaH WIYY 4dyxail Tan0ap 0oirox?3. Xyyib 3pX 3YWH OJIOH TajiT
MIUHKUAT aBY Y3BAJ XyyJdb Hb 360BXOH 3aH YWIMHT 30XWIyyJiIax IypdM Temuid Oyc,
yaapra €CHbl WISPXHUAIAI, allul COHUPXJIbIH HOPMATUB T3HLB3P, TOPUNH IPX MIAJIUNAT
XIPIKYYIdX XOPIrcasl, MeH 3acarjajiblH Oatairaa OONOX IOTL Y3313 TIIST Hb
TOJOPXOW XaparjaHa. JpX 3YWI 3pX Oapurd aHrHiH XYC3J 30PHIHAH WIDPXUHIAI TIXK
Y33X33C 3XJ33], HUATMUNAH XapuilaaHI TOITBOpTOW Oadman Ouii OOJNTOX 30XMIyyJard
MEXaHU3M TIK OWIroX XYpPT3J OJIOH ©HLer, OJOH Taiidap 33pAridH OpIIMK HPKII.
OArasp OWAroAT Hb Xyyidb TOITOOX, WIYYX, XyyJb caxuyjax OalryyiuiarslH YHiI
@XWiaraai 00AUTOOp WIBPY, XyyJib 3pX 3YHH TArm Oaiaan, ram OypyyryiH Taamariad,
“Xyynmap XOPHTIOOTYH OYXHHHMT 36BIIOOPHO” TACOH CYyph 3apuMmyylaap AaM>KHH OJIOH
HUUTIA X3parkaar. MiiM oJIoH Tant, JaBxap yTratail spx 3yWH OpPUMHI XYYJb J33]JI3X
3apuuM OHITOW a4 XoyoormonToil OONK, YHACOH Xyylb, Oycam Xyyib, TIArIIPUNH
913X ECBIT XOJI00COH XYYIIb 3pX 3YWH THHXKUH X3JIX33T OYpAYYIdIX OomoMxk OypAcoH
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OaifHa. DHY THHXXUH XDIIX3D Hb 36BXOH JIOTOOJABIH 3pX 3YWH TOAMWTYH, ramaan spx 3YHH
TyplLUIara, XapbllyyJCaH Y331 OapUMTIAJbIl HAIBTPYYIDX Cyyph Oommor. Dpx 3yHH
€pPOHXUI OHOJJ XapbllyyJICaH apradiall, rafaaj yJC OpPHYY/JbIH LIYYXUNH IIPAKTUK, OJIOH
YICBIH XaHJIATHIT aluriax OONOMXHMUT ypbIUMIaH Xaprajl3aH y33X Hb Tep, HUATMHUNHH
aMbJIpaj WIYY YSH XaTaH, OOAUT Yp HONeeT3H MU raprax HeXUeJIuir Oypayyaasr
X3MI3H Y3I3T OMIIas.

XXI 3yyHBI XapplyylcaH 3pX 3yH Hb XyyJdb 3pX 3YWH OJIOH TanT Y33TUIMNAT
OWJIroxK, TainOapiax 3ailIIryid X3parmPsHIdC yprad rapu OaiiHa. Xyyib 3pX 3YHH Y391
001011, Y3311 GapUMTIAIBIT XapbllyylaH CyAjax Hb HUMIAOM, TOp, 3pX M3UIMHH XapWILaH
XaMaapJbIl WIYY TOAOPXOH XapyysaxblH 33p3ri33, XyyJib Hb JaH FaHll JOTOOIBIH XYPIdHA
opmmx Oyc, OJIOH YJICHIH OOJIOH COEIBIH OTTIONIONA OaifHra XyBbCaH ©OPUIIOrIeX
OaliITMiAT CyyTaaqu]l OWITOX AXANICIH. MIIMd3C XaphllyyJcaH 3pX 3yH Hb Xyylb 339X
3apuMBIr Oaranraakyyiax, mrygapra €c, Torml OaiuIbIH OMITONTHIr OaspKyylax, yaMaap
OpYMH YEHIH 3acariialblH YaHAPhIT JIAIUTYYIPXd YHIJIICOH TaHWUH MOIDXYHH OOJOH
MIPAaKTHK YyXal X3pArcall IoM. XapbllyyJICaH 3pX 3YHH HaallblH XOr KWl Hb 3pX 3YIH OJI0OH
TaNT MOH YaHapBIT WYY TYH3TUH OWITOX, XyyJib TOTTOOMXK, IIYYXUIH NMPaKTUKUNT WYY
ySH XaraH, OOIUT HOXUeI HUHIYYIDH X3parimdxdn duridrak XXI 3yyHbl 3pX 3yHH
COTTAITISHUN CANIITYH X3CAT 0aifX Hb TAMXKUATTYH.
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®PAHYA3BIH MAPTAAHBIT APBUTPAAP IIIUIAJIBOPJIIX Hb:
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FRANCHISE DISPUTES THROUGH ARBITRATION PROCEEDINGS: A
COMPARATIVE ANALYSIS AND CASE REFERENCES

Bammynza HAMCPAH, Jloxmop (Ph.D)
JIXUC-utin Opx 3y, HUtieMutii YXaauvl cypeyyiuiin
Xyeutin apx 3yuH MIHXUMULHK axax dbasul

Xypaanzyii: @panyaiizvly 2pI2HUL MaAP2AaHble WUUOBIPIIX WYX, apOUMpPbIH
npoyecc Hb Pombin 60101 AHenutin 5px 3yUH YIAMACIATIMAU OPHYYOAO XAPUTYAH UIHCUTICIX
xanonazamai  001x#c33. Mapeaan WULOBIPAIX  YIAMMICIAIM  X2103p OyIoy Hymae
096C2IPULIH  WYYXULIH —AYAANIbIe XOH2OGUUNNC, APOUMPLIH  WYYXULH 9pX  MIOAULe
60010200p OIMIACUIC Oatieaa Hb IPX 3YUH AKKYACMPUAT MOSMOJYOOHbL 0ABYY MAJl IOM.

Dpanyaiizoin 23pI9 Hb UXIEUNIH YHOICMOIH OAMHACAH XYL 093P MYncyypiraoaz
MY MAnyyo anb HI2 YICHIH WYYXIIC WIYYMIU MYXatiH Mapeaanaap Mapeoucan apoumpole
COH2OX dcumiue OJI0H YAcad moemcon. Upeonuil xyynu0 HIpaddic 3aacan Qpanyatizbli 2opas
Hb Moneon Yacein 30uiin 3acaem wiund MOPAUUH OUSHECULIH OpUHbLE MIIIXUUH XUPIIP
@panuaiis, oucmpubvromep, IUYEHIUUH XIAYIIMIU X0NO020COH XYYib 3YUH MaApeaaHbl
Moo, Yap Xypas OCOH HIMI20IX Hb Y 3AUNULLYU.

Hiimo ¢ppanuaiizein mapeaanvie apoumpaap wutlo8IPadXuiin 0asyy mai, uyyxasp
WUUOBIPAIXULH CYI MAJ, MALYYOblH XAMMAPCAH HIXIMAHCAINL OONIOH mMacmep panyaiis
39pa2 WUHD mymam myneapy Oyi Xyyib 3yuH AcyyimvlH XYPISHO OIOH YIACHIH apoump,
UWLYYXI0 WUTIOBIPIICOCIH Kellcyyoutie Xapbyyyian cyoaican OOaHo.

Tyaxyyp yzc: @panuaus, Apoump, Lllyyxuiin xapsaaran, @opym conzoim
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Abstract: The judicial and arbitral processes for resolving franchise contract
disputes have shown a tendency toward convergence in countries rooted in both Roman
and Anglo legal traditions. Reducing the burden on traditional territorial courts and
promoting the authority of arbitral tribunals through policy support represents a key
advantage of the modern legal-accustrial system.

Since franchise contracts are often based on cross-border transactions, it has
become a global practice for parties to select specialized arbitration rather than relying on
the courts of a single jurisdiction. As franchise contracts explicitly recognized under the
Civil Code expand Mongolia’s economic environment, the number and scope of legal
disputes related to franchising, distribution, and licensing arrangements are inevitably
increasing.

Therefore, this study compares international arbitral and judicial case references to
analyze the advantages of resolving franchise disputes through arbitration, the
disadvantages of court proceedings, and the emerging legal issues surrounding joint
claims and master franchise arrangements.

Keywords: Franchise, Arbitration, Jurisdiction, Forum Selection

OHOJIBIH 00JI0H 3PX 3y H YHIICJIIJI

Opx 3YHH MapraaspIr OIyAapra, ysH XaTaH apraap IIHHIBIPINXIA TOHIBIPT Oaima
HOH 4yxal oM. DHD Hb TalyyZ TOPI3HUN 30pWIHHT MHHABIPIIX (GOPYMBIT XapuilaH

TOXHMPOJILIOX 3aMaap Y6JI00TIH COHrOX IPXTai Oaixsr x>aH).! !

OroH yrcan 3yy4IaiablH TIP33HUHN aHrmiang 6artaar ¢paHdai3slH TIPIIHUN TaTyya
Hb MX3BWIBH OM3HEC 3PXJIATd, JHMLEH3 333MIINTY, OIOYHBl 6MUMIH 3331 Oaiinar. Tulimaac
[IP39HUHA TadyyIblH 3aX 333JIMHH allMI COHUPXJIBIT Xamraajgax YYPTUHT HMX3BWISH

MOPIIILICOH apOUTP XIPITKYYIIX Hb TOXUPOMIKTOM Ik y3or. !

[yyx Hb HAT Tajgaap 3acaryianblH X3J03p, Heree Tajaap 3axupraassl Oalryymara
Tyl XYYJIUMH 3YHJI 3aantaj srirajl HUWICOH IIMHABIP Taprajgar. ApOUTPBIH XYBbJ
OM3HECHITH OOJIOH OJIOH YJICBIH MapraaHji MIPIIUICOH, TyXailH can0apblH CTaHAApT, XOEp
TaJbIH OM3HECHUH 3pX aIllMIT HUHIYYJIOH XapwWillaH allurTail IAWIBIP rapragar 33par
©BOPMOLL OHIUIOITOM. ' !?

10 Stein, A., What Exactly Is the Rule of Law? University of Minnesota Law School, 2019, Volume 185, 187
oaxe ma.

11 Florea, D., Gales, N., Franchise contract in international trade law. European Journal of Law and Public
Administration, 2022, Volume 9, 12-22 oaxe man.

12 Emerson, W., Franchising and the Collective Rights of Franchisees, Vanderbilt Law Review, 1990, Volume
43, 1507 oaxe man.
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Tyxaitnbas, anupaa yJIChIH UPI3HHUN MPOLECC Hb MIYyX TeB (inquisitorial)-ait Gon
OM3HECHIH MapraaH INWHABIPIdX Typluiara 0Oara, apOuUTp, O3BIDPYYJISH 3yydwial
(acquistorial) TeBT 00N eHmeEp XOIKCOH Oaiimar. Xoawirasp OW3HECHITH Mapraa,
IIPI9HUHA 3pX 3YHH acyyIbIl 3pX 3YHH TOTTOJIOOHBI YIAMXKIIANBIT 3C Xaprai3aH
apOuTpaap NIMUIBIPIAX XaHanarataii Oafiraa OONOBY TPAKTHKT 3apuUM  XYHAPOI
03PXIIIITYY YYCCIH X3B33p OaiiHa.

3apuM OpHyyIaa apOHTPBIH >KypMmaap LIMAABIPIICOH XOPIHHAT NaXWH IIYYXdX
XaHMAX IMHARABIPAYYIIX OONOMKHHT Xyynuap ONTOCOH. TyyHWIdH apOuTpeiH
HIUHIBIPUNAT Tadyya 3C OMEeNyYiIdX TOXHUOJIOJA XIPITKUITHUI XaHTyyJaxX 30pHUIT00p
LIYYX3J XaHAQXK MIMHAABIP rapryyniax 33par Xo€paMon Hexuelsl Oaipan yycasr. DHd Hb
PoMbIH 3px 3yH oHOMoop Oaranraakcan “Hor mapraaHber Xo€p ymaa MmHUHmIXTYH- Res
Judicata” racsH 3apuMMTail Y HUHIPXMAH 33pAridd LIYYX Hb eMreeserd, apouTtpyaac

WYY 9pX MOIDITAH X3B93p Gaiiraar xapyysna.'

OpaHyaii3plH MapraaHbll MHHABIPIIXIAID apOUTp epreH cydainraa Xuimadr 0Oa
IIPI2HUN HYyYIUTANTai XOIOOOTOH HOTIOX OapUMTYYABIT XaalTTail Xddiydr. Oepeep
x3710311, apOUTp Hb TadyylnaA WKW TOT HOXUSIMHr OYpAYYDK, MapraaHbll TyXalH
canbapblH 93PI3TIH Oal[UIBIT OMIITOAOT MAIPIIKIMHH XYMYYCHHH IDMKIDITIN XSHAH
XN ABIPISIAT.

Tyyraop u 30rcoxryii apOUTpBIH OalTyymiaryya Hb OJIOH YJCHIH Mapraasj
TyCrailaH 30puyJicaH AYpAM, KypamTail 0a aiib HAT YJICHIH Xyylb TOITOOMXK OycC XapuH
TOBMHITI CaXUCaH YW aXujularaa sByyJaraap OHLUIOT OOJIHO.

TuiiMaac apOutpaap (panyaii3piH 00JOH OWM3HECHIH TAPI’HUN Oycaj] MapraaHbir
LIMAIBIPIINK WYYXUIH adaajulbll XOHIeBWIOX, yIMaap apuibKaaHbl XA, GpaHuyai3blH
XOPOHT® OPYYJIAITHIT JOMKHX OOIOTHIT X3PAKYYJIIX Hb dyxan OaifHa. JKummamooim,
(paH4aii3blH Mapraad Hb POsialTH TeI0ep, 3aX 333J1 XyBaax rapad, JUICH3 39p3T HApUHH
TOBOITIH Xapwilaar XamapcaH TyJI MAPIBUICOH apOMTapyu J1 MapraaHbll OHOBUYTOH

WUABPIOHD. 14

ApOUTpPBIH MUIABIP Hb apOUTPBIH AXKWUIATAaH]T OPOJILIONY TAIyyIa] XaMaapasTai
K Y349T 0a HUWIIMIT WIYY OPTeH XYPIITdIU Xyylb 3pX 3YHH HOJIee Y3YYIIXTYH oM.
Twuiim 49 yupaac apOUTPBIH IIUIIBIPHIAT JaBXK 3aa11aX TOXUOJIOMI IIYYX Xsi3raapiiaraMat
XYp33H[ XsHax yuuprail oM. Heree Tajaac apOWTpBIT XOIXKYYJDK ajiwBaa TdIpId,
OM3HECUITH MapraaHbIl MIPrKIMAH TYBIIUH] IIYYX Hb 30BXOH XYYIUHH TOTTOJIOOHEI
acyyjan Tenuid OuIll, MapraaH HIMUBAPI3X apra 3aMbIl TOPOJDKYYIdX, ylIMaap 3IUilH

3aCTHHT XyyJIb 3yHH XyBbJI IOMKHUX YP AYHTOH apra Ik Ou y32:k Oaiina.''

113 Kerkovic, M., The main Directions in Comparative Franchising regulations, European Research Studies,
2010, Volume XIII, 109 05x man.

114 Guide to International Master Franchise Arrangements, UNIDROIT, 1998, Chapter 17, 8 oaxe man.

115 Model Franchise Disclosure Law, UNIDROIT, 2012, 85(G) zyiin.
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@paHyaii3bIH Mapraa”eIil apoMTpaap MMIABIPIIXUIHH a4 X01001/10J1

OpaHuaii3plH TIP39HUNA MapraaHbll MIMAABIPIA3X TOJN 30PWIT0 Hb TalyyIblH
XOOPOHABIH 36PUMIIO6HUI IMAITIaaHbIl OJDK TOTTOOX, TIAIIIPUNI HIMHABIPIIX OOAUT
apra 3aMbll caHan OoJrox sBAajd oM. TwuiiMddc Hexues Oalaymaac MIanTraaga
¢panvaiizplH 00j10H Oycaj MAaTEeHTHIH MapraaHbll apOuTpaap IIWHABIPIIX Maraiail
eHJep Oalifar. XepeHre OpyylalT, OOYHbl OMUUIH XIJANILPIPHHH XYPIdHA apOUTp Hb

MapraabIr LIMHIBIPIdX XaMIHIH TOXUPOMKTON X5160p rom. !¢

®paHyaii3 Hb OIOYHBl O©MYUHIT 3JUNH 3aCTUHH 3PTIATII OpyysiaX TOMOOXOH XAJIIIAJI,
OmzHecwitH 3arBapT Toomorjyor. ONOH YJICBIH JKUINIIIC Xapaxalnl (paHuaii3
I3IMIIATYIUIH 3yTI3C (hpaHuali3bIH JIMIEH3 TYPIICIATY HAPT TAPIIHUHA XaTyy maap yiara
TaBbJar. JATI3p Hb yJaaH XyramaaH] aMbJpai 133D TypIIUTAcaH OW3HECHHH Xyyib 39D
TYITYypAaJiar TyJl epIuiiH IYYX XsSHAH XAJIIAX, OHOBUTOW IIMHJIBAP raprax 0OJOMKIYH
'K XYYIUHH MIPTKWITHY Y Y3I3T OOJOXBIT JaXUH TIMITIIMAID OaiiHa.

OJoH yNCHIH 3pX 3YH, XU JaMHAcaH XAJIIUIMAH YUTIAIIGP MAIPIIIICIH 3yydiard,
apOUTPUMIT COHTOCHOOpP TDPIFHUI TallyyAd ©epCAWHH AUl COHUPXJIBIT OypsH
XaMraajyyJjax Hexuelsl Oypa3x Tyl 36BXeH EBpombiH X01000HBI OYC3I I9X3A CYYIUHH 5
KHWIJ OIOyHbl M4 Oyloy NaTreHTBHIH 36pyYliITdd XonOorayyiaH apOUTpPT XaHICcaH

(panyaiizeiH Xopar § xysuap oeccen.!!’

TyyHwIdH AHMIMAH 3px 3YHH yJaamkiaitall 3apuM  yJiIC OpOHA apOuTpaap
IIMABIPICOH MApPraaHbIl LMIYYX33p JAXUH IMMHABIPISXMIT XOPUIIIOCOH 30XHMILYYJIanT
Mopaeraex Oaitna.!'® Tyxaiin6an, AHram, ABCTpaIMiiH IIYYXYYZ OJIOH YJICHIH apOMTPHIH
Oue gaacan OAMIIBIT JIMXKIDK, MapraaHbll IMIMHIBIPIIX XaHTANTTall epreH XypaIdTdi
XYYUH TOTOIep apOMTPBIH X3I3IIRIp Oaiiraa TOXHOIAONI IIYYXdJ JAXHH HIXOMIKIAI
rapraxsir xssraapiazar.'’ Vimvaap 2019 onn Mx Bpuranua ool yIceH apOUTPBIH IYYX,

3BJDPYYIIRH 3yyunax axuuiaraa 2009 oHTOM Xapbllyyaaxa Xoép JaXuH occoH Oalina.'?

EBpomnbiH X0JI000HBI XYBBJA OJIOH YICHIH apWDKaaHbl acyyuiaapX MapraasbIr
apOuTpT naarracaH 0a WUPraHUI OOJIOH apwWiDKaaHbl acyyjajaap 3BIBPYYJRH 3YywIalblH
tyxaii 2008/52 ymupaamk Hb XWad JaMHacaH (paHuYaii3blH Mapraasbeir apOuTpaap
MUAIBIPIDX TOJX 93X cypBabk Oonpor. Tyxaitmban, ['epmann Qpanuaiizep O00H

16 Stavros, B., Julian, L., & Loukas, M., The evolution and future of international arbitration, Kluwer Law,
2016, 5 oaxv man.

17 Total annual number of cases of international arbitrations, mediations, and adjudications, 2022 in the
United Kingdom “See” https://www.statista.com/statistics/611403/international-legal-services-activity-in-the-
united-kingdom-uk/

18 Pressman, A., Peabody, N., & Klein, J., The strategy of Arbitration, ABA, 2012, 14 0ax man.

19 General Ed: J William Rowley QC., Arbitration world. Jurisdictional comparison, Reference, 2004, 119 0ox
man

120 Total annual number of cases of international arbitrations, mediations, and adjudications in the United
Kingdom 2022 “See”, https://www.statista.com/statistics/611403/international-legal-services-activity-in-the-
united-kingdom-uk/
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¢paH4ali3blH 5pX MMHDKYYJPH aBard Hb XOOPOHAOO MapraaHTail TOXHOJIOJA
HOTApMATYMITH 3yTI3C apOUTPT XaHAaXbIT SXOJDK 30ByI01er. !

I'epmanbr  MproHuil  Xopar IIYyX3A  XsSHAH  IIHAABIPIdX  TyXal  Xyyib
(Schiedsgerichtsgesetz) Hp I'epman gaxp apOWTpBIH axwiaraar 30Xuuyyingar 0a yr
aKTaap Talyyl MapraaHaa apOWTpBIH INYYXdA Taprax spX 3YHH OpYHBIT OYpAYYITXK,
apOMTPBIH IDP3d, MUHABIPUIH OUEIdNTUHT OaTanraaxyyican Oaitna. '*2 XKumssn6om,
“Subway” TYpraH XOOJHBI CYJDK3? OOJOH (paHuail3 XyJa33H aBcaH TYC YJCHIH a)X axyHH
HODKYYIUHH JyHJ YYCCOH MapraaHbIl XdJDIIPX Yyedpdd JlpesneHwdd myyx Hb
JInxtenmreitn xyynab 6omoH HYDB-siH OnoH yiCHIH XyAalngaaHbl XYYJIHHH KOMHCCHIH
ApPOUTPBIH KyPMBIH JIaryy HIX3MXKJIIDJI raprax Tyxail popym COHIONTHIT Jarax, TYC YJICHIH
Hprananii X3par MyyXd1 XsSHAH MAKABIPIRX TyXa xyynuiH 1032 myraap 3yvmuita 1 mx
X3COIT 3aacHbl Jaryy 3aaBal MLIYYX39p XOPTUHMI I[IHUHABIPIdX TyXald JOTOOIBIH

KOMITAHHMYJIBIH COPOT HAXOMIKIDIIMHT XYJI99H aBax GOJOMKIYH XOM33H IMIABIPIICOH. 2

OpaHIbIH  XOPITIBTYMAH  OpXUHH  Xyynba (paH4yali3blH canbapblH  OHIUIOT
X3PO3rIPAH] HUMLICAH MapraaH IUHIBIPIdX YIII SBUBIT Xs10apilyyJscaH, HyyljlaaTairaap
XaHTax apra O00JIOX apOWTPBIH 3aaNTyyAbIT Oarraax ImaapUIarkil HAMXK TyCTaH
XIpIrKYYIK Oaiina. Tamyyn eepcamiiH Xycasl COHUPXOJa OOJOH (paHUYaii3blH TIPIFHUI
HOXIIeJIeeC XaMaapaH OJIOH YJICBHIH 3CXYJ TYp apOuUTphlH Oaifryyimaraap aamxyyjaH
XOOpPOH/IBIH MapraaHaa apouTpaap mUHABIPIIK OaifHa.

HYDB-piH ApOWTpBIH KYpPMBIH Jaryy Talyyld TI3p3dHI XaMmaapax »3C3X33C YiI
XaMaapaH TOAOPXOH 3pX 3YMH XapwilaaHbl Tajaapx Mapraanbl ApOUTPHIH KypMbIH
Jaryy IIWDKYYJI9X39p TOXUPOJLCOH 001 3Ar33p MapraaHell eep XyBuibapaap
LIMAABIPIDX OOJOMXKIYH Oalimar. MeH MapraaH YYCCOHHMH Aapaa XdOMin 4 apOUTPBIH
LIYYX33P TOXHMPOILOX OOMHO. DH3 Hb INYYX33C WIYY JaByy TaJbIl 30XWIY TalyyZdal
OJITOJIOT.

OnoH yACHIH KHUIIIIAC Xapaxal slaHrysa ¢paHuaid3, YHIOCTAH JaMHAacaH
JUCTPUOBIOTCPUITH MapraaH 33p3r OM3HECHIH ajliBaa acyyJIbIl TAPIdHHUNA ajdb 4 IIaTaH]
apOutp, mryyxsa eru OomnHo. TyxainOan, AMepuKT (paHYai3blH I3p33 Oaliryynaxaac
eMHOX Oyl0y XONIDIMAH IATHBI MapraaHbll X JJIPX Typlolara XaHTanTTai
XypuMTiaracad Hb “Xohdman 0010H YinaaH map mIyByy CYJDKID IDITYYp -UHH Kercadc
xaparjax Oaiina.'>*

121 Section 1029-1033, German Arbitration law, Section 1025.

122 Rohrfen., B., Carandente., G., & Co-Editor Zeidman, P., Germany Franchise and Licensing, Lexology,
2021, 7 oaxe man.

123 Oberlandesgericht Dresden/11 Sch 08/07 2007, Germany. “See”,
https://newyorkconventionl958.org/index.php? lvi=concept_see&id=66&page=57&nbr _lignes=2124&I typdo
o=

124 UNCITRAL Arbitration Rules, 2013, Article 1.1.
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["pan Gaiiryynaxaac eMHe YPBIUMIICAH aMJIAITA]l HAMIaH XOPOHTO OPYYJIAIT XUHK
Oyl ¢paHuaii3 333MIINIY XOOPOHJ YYCCOH [33PX MapraaH Hb XOJIIJIMHH TYBIUIMHI
(hpaHJA3BIH TAPI? XHUX amiIanT erceH 0oy TopTeiH myyx 6omoH ApOuTpaap XIpruiir
X3JDIIPH XOXUPJILIT Gaparayyiax GoaoMkTod Gonoxwir Garaicad. ' Oepeep x3109i1,
Xoiin Amepuk, ['epmanbl apOuTp, MYYXYYAUHH (ppaHUIali3blH ©MHOX TIPIIT MHHABIPIIXK
MIPaKTUK Hb WYY OOJIOBCPOHTYH Gaiinar.

Kumoanban, 'epmanst “OLG Diisseldorf”-piH X3prasc KuIImD aBaxan HIXIMKIIY
Hb TAJIYYIBIH XOOPOH[ OalryyscaH (paHYai3bIH T3P33T XINIIHIH 3XHUN [TaTaH] erceH
XyAaJl amJanT P3P CYYPHJICAaH TyJ IyIUIaX Hiaap/yiara TaBCHBIT XaHTax IIUHIBIP rapd
Gaiican.'?

®paHyaii3plH OJIOH YJICBIH 3arBap XyyJIUHH 30XHUIlyyjlajlTaac XapaxajJ MapraaH
rapcaH TOXHUOJJIONJ alb Xyyib, IIYYX, apOUTPBIT COHTOX Tajaap TIP3dHUN Talyys]
Toxuponmox €croil. YYHuUH yp AYHA epeecren Oaiijyiaac 3ailficCXuidx, OOI30IITYH
SPCIPIUNT AaBaH TyyJax, XYHAPIIUUT XaMTBIH 3apuMaap IMIHHABIPIAIX OOJOMMKTOM TIK
Y3I9T.

3arBap XyyJiuap MapraaH HIMHAB3PIIX Xyyidb OOJOH ()OPYMBIH COHTOJTHII MJ TOX
3aaxpir maapanar. ' UidMa gpaHyaii3blH P33 Hb TAIYYABIH XOOPOHJ MapraaHbir
OIMAABIPIDX ECTONW ra3phIl 30XMLyyngar (GopyM COHIOX 3aanTeir aryyngar. Wimn
MOoHroa yJChbiH Xyysb 3YHMH IpakTUKT DpaH4yail3blH I'3PI3HUNM Tallyyll 36BIIEOPOIICOH
OoJioH 3aaBan Oaiix €cToil GopyM COHroX 3aalTyyAbIH XOOPOHIBIH XYYJIb 3pX 3YHH suiraar
OMIroX, XYJI99H 30BIIOOPOX ECTON 'K Y32k Oaiina.'?

Witmn Tanmyyn mapraaHaa apOMTPBIH Tycraidl >KypMBIH Jaryy apOWTpPBIH HIYYXD[
LIIMJDKYYII9X33P TOXUPOJILCOH TOXMOJIONA T33P AYPMIdp MapraaHaa MIMAABIPIIX
yypormii. 1% Tyxaiin6an, eMHe IypiacaHuiaH EBpONbIH XONOOOHBI TyXaia apOHTPhIH
yIUpIaMiK, JYPIM KypMyyIl Hb THIIYYH OPHYYIbIH (ppaHyaii3Tail Xoa000TOH MapraaHpir
LIMAABIPIDX TyplUIarajg Hejeejceep Oaiiraar MaHail yICBIH Xyyjib4, CyAJaadu[
TYH3THIPYYJIOH Cy/uIax XaparTii Gaiiraa 6omno. ¥

125 Donald, H., Dennis, T., Contract law today.: Anglo-French comparison, Oxford: Clarendon Press. 1989,
p.27. (Inc.-26 USA. Wis. 2 d 683, 133 N.W.2d 267.1965.)

126 The judgment of 2013, Germany, Diisseldorf. 1-22 U 62/13.

127 Model Franchise Disclosure Law 2002, UNIDROIT.

128 Alexander, J., Arbitration, order public and criminal law, Taxon, 2009, 361 0ox man.

129 The New York Convention on foreign arbitration, by Article V (1) (e) lays down a procedural norm that an
arbitral award, duly rendered, attains finality if, and only if, a domestic court endorses it. “See”, Covindarayj,
C., Private International Law, Oxford University Press, 2018, 127 oaxv man.

130 Code of ethics, European Franchise Federation 2016, Article 2.4. & “See”, Gordon, B., Philip, L., EU and
US antitrust Arbitration, Kluwer Law, 2011, 11-45 oaxe man.
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dpanyaii3pIH XaMTapcaH HIXIMIKIDJ 0a apouTp

TeXHUKUIH XyBbA TIIP33TI3P YYCCOH MAapraaHbl apOUTPBIH 3CXYJ LIYYXUHH
JKypMaap MHAIBIPIOXADY NaHraap OOJNOH WKW YHUHH IyH OYXHHA HIXIMIKIITIH
30XUIYMJ XaMTPaH  HOXOMKIDI raprax OOJOMMKHUI TOHOpXOisicon OGaimar. ! Miim
3aaNTyyA Hb UPIIHUHI XOPAIT Teneenex Oyly XamMTapcaH HIXIMXKIDJ raprax, rypaBaard
STrI3MIH 36BIIOOPOJT aBaX, OJOH TalT apOUTPBIH MapraaH YYCIdX YHIDCIAI OoJmor
Gaiina. 12 Oepeep xonbon, (paHuaii3 TYPIICIOYUI Hb TYPIICIYYISIUYHMH YHIIIANAT
KW TIPOIIECCOOP ACIPTYYLPXHUUH Tynna Oyidr OODK HATIPX  XIPITIPAT  XYIDIH
3eBImeeper. '+

Kumaanbam, "Meineke Discount Muffler”" ¢pan4aii3piH Typascidraun GppaHvaii3
I33MIMUTYAHH 3ap CypTaTUYHITaaHbl OHIOP XypaaMX OOJIOH XOI0JIMOPHHH MOJDKIIOTTIH
xonborayynan (paHyaiizep KOMIaHUYABIT IIYYX3A 6rcHeep QpaHuaiizep 0OJIOH TYYHHH
Xxamaapai Oyxuil TanmyyablH 3cpar 390 cas aMepuK JOJUIApBIT TapryylicaH Hb XaMTapcaH
HOX3MIKJIDI OyXuii (PpaHyaii3blH MapraaHbl TOMOOXOH JKHMIIUIT TOOHOTLIor. 34

OH? TOpNUHH HAIXOMXKIAN apOUTPBIH NMPAKTUKT TYrdMal Oaiiraar MeH MoHroi
VICBIH XYBBJ CaHaa aB4 XIPATXKYYIIX Oosomykroi foMm. Tyxannmban, AHY-sH myyxaac
mmiaBapiacoH “‘Bazzle Green Tree Financial Corp, Stolt-Nielsen v. Animal Feeds
WuTeprsman KopriopalslH 3¢par TIp3dHUN XaMTapcaH HAIXAMKIDIYYA Hb HIYYX OOJOH
apOUTPBIH Xapbsanaa TOrTOOX Tajlaap CyAajlraanbl 9X CypBaK 00K Oprexcon Oaiina.'?
OH? XOpruiiH Tyxaia Tyc yicelH eMmHen KaponmHa MyXuWHH O394 IIYYX TOPIdHI
TyCTaliJlaH  XOPHIJIOOTYH  00J  IIyyX  XaMTapcaH  HOIXOMKIDIAWAT — apOuTpaap
M IBIPIDXMIT 30BILOOPOX IMAIBIP rapracan oumn. 3

TyyHwIdH QpaHyaif3blH Xyyinb TOTTOOMXHWH XOTXJIMHr HAr mat axuyicaH AHY-
biH Xynangaadsl koMuccslH xyynb “FTC Rule”, Kanagsta Aptyp BumapteiH akT 33par
3pX 3YHH 3X CYpBAIDKYY/l Hb (hpaHYaii3 333MIMUTIH] UPIIAYHH PpaHuaii3 TypId3CIdrd HapT
MBIPAIRI erex Yypar OoJloH ¢paHUYaii3blH CHUCTEM, dPX 33IMIIMIYUNH CAHXYYTHHH
TYMITIAI, TATyyABIH YYPAT, Xapuylyiara, Iraapjarnax xypaamk, Tendep 0oyioH Oycan
XOJIOOTIOX MAAPAIUIMHT XOPXOH COJIMIILOX Talaap HAPHHUBWIAH 30XUIYYyJaXblH 33PATII3
ApOGuTpBIH (GOPYMBIH Taaap XOEPAMOJ YTraryi 3aaITyyAbIr aryyicaH oainar. '’

B3I General Ed: Rowley, J., Arbitration world. Jurisdictional comparison, Reference, 2004, 8 daxv man.

132 Garner, M., Hagedorn, S., & MacPhee, L., Mass litigation by Franchisees, IFA, 2012, 8 daxb max.

133 Heller, M., Zarco, R., The most significant franchise cases of all time, ABA, 2014, 16 daxv man.

3¢ Broussard v. Meineke Discount Muffler Shops 1998, US, No.87-1808.

“See”, in https://casetext.com/case/broussard-v-meineke-discount-muffler-shops-inc

135 4 legal case organized by a group of people. “See”, Susan. W., Law dictionary, Merriam-Webster, 2006, 11
09X mai.

136 David, G., Class action alert, Nixon Peabody LLP 2003, 1 0sx man. (Bazzle v. Green Tree Financial Corp.,
539 US 444. 2003)

137 Brunner v. Liautaud., US 14-C-5509. 2015, “See”, in https://casetext.com/case/brunner-v-james-john-
liautaud-jimmy-johns-lic
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XapuH OuzHec dopmarTaii ppaHdaidz 6a myyX, apOUTp Aaxb XaMTapcaH MapraaHbl
TyXal  eBpPONT TIIBPUIH  XIPOTCIMHH  TYpIICHUAH  (paHYaizTail  Xx0’m000TOoi

IIpoHyNIUArnifH Keic roj umms 60IcoH 6md. 28

dyrmaar

DHAXYY TOBY XapblyyJICaH CyAalraaHbl XYPIdHA (paHvaii3, ON3HECHIH XAIIUIHIH
Oycaja MapraaHyyabIl apOuTpaap X3pX3H HIMHIBIPIK Oaiiraa EBporbiH x01000, AHIIH,
XOHA AMEpPUKHIH TYpUUIATBIT XapblyyJlaH CyAajDK, yJAMaap MaHail yJCHIH apOWUTpBIH
MPAKTUKT XJPATXKYYIDK OONOXYWIl Aapaax MIMHAIWIATYYH OaifHa Ik AYTHYK OaifHa.
Yyuna:

O®paHyaii3plH TIP3 Oairyynaxjaa TaayyJ MapraaHbll IMUHABIPINDX apOUTPBHIH
(hopyMBIT TOAOPXOH 3aaK 6TOXUHT MPTIHUHN XYyJb TOTTOOMKH] HAPHUHBWIAH XyYIbWIAX
Hb MapraaH YYCC3H TOXHOJIOJNI Yycd OOM30mITyiH TOMOpPXOi Oyc OalyIbIr apuiraxk,
30XHTY TATYYJIBIH XYJI33IT3 HUHICH IIyJapra MUHIBIP raprax HeXImeunr OypayyIiH).

®paHgaif3pIH TYPIICIITYIR]T aAUIT HOXIION]] TOM XOp yuupcaH 6011 XaMTpaH apOUTpT
HOXOMIKJIAJ raprax OOJIOMMKUHT HI9XK OreX Hb 3apAail XOMHIXHUH 33PATIRd 9pX AIlITHHT
WYY OOIMTOOp XaMraayiax yp HeJleeTdH OO0JTHO.

ApOUTPBIH IYYXUHH MIMAABIPUNAT IIYYXUIH JaXHH AaBXap XsHaNTa] erexryi oaix
30XULYYJIITHII XyyJIbUMJICHAAP “HAT MapraaHblr Xo&p yAaa MMUISXTYI™” IIC3H 3pX 3yHH
3apPUMBIT IPAKTUKT XAPATKYYIIX OOJTOMIKTOU IOM.

TYYHWIDH OIOYHBI oMY, OW3HECHHH TIPIOHUI UHWIIRIIP HAPUIH MOATAITIH
apOUTpuAbIl Tycraiylan OYpIrK, Cyprax Hb MapraaHbll CaJOapblH OHIUVIOIT HUMIICOH
MIPTRKIUMHH TYBIIMHA IIHHIBIPIIX OOJIOMMKHUAT OYpAYY/IdX 6a MOH apOWTPBIH IIHUHABID
OMeNMdrIPdryd  TOXMONAONA IIYYX TYHLIPTMAMMr —anbajaH XaHrax MEXaHHU3MBIT
00s10BCpyyJicHaap apOUTPBIH YP HOJI66 OOAUTOOP XIPITHKHUHI K Y39K OalHa.
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SPYYI'MMH MMPOIIECCHIH 3AI'BAP XYVYJIb (MCCP) BA MOHT'OJI YJICHIH
3PYYT'UHMH IMPOIECC XYYJMWH XAPBI[YYJICAH CYJIAJITAA
/HoTa0xX askujljIaraanbl 3pX 3YiH 30XULYyJaaaT/

A COMPARATIVE STUDY OF THE MODEL CODE OF CRIMINAL
PROCEDURE (MCCP) AND THE LAW OF CRIMINAL PROCEDURE OF
MONGOLIA: FOCUSING ON THE LEGAL REGULATION OF EVIDENCE

baoamvin BAT30PUT
doxmop (Ph.D), npogheccop, Moneonvin Kpumuronoeuowin
X01600mHbl YOupoax 3eeneauiin dapea

Xypaanzyii: AHY-vin Dnxmatignvl xyp22:191 60101 Upnanovin Xynuil spxutin Tee
youpoasc HYB-vin Xynutl spxuiin 0330 komuccapoin eazap, HYB-vin Xap mamxu, 2amm
X3p2ematt MmoMYsx anidoa ud’Iexmai opoaycon myc mecond 250 zapyil wyyey, npoxypop,
OM200102Y, Yaz0ada, Xopux OalcyyIIasblH ANCUIMAH, XYHULL IPXULH UOIEXMIH, YIPSULLH
XYYAbY, XYYilb 3YUH 9POIMMIH, CYONAAUUO OPOTYOIC OOLOECPYYICAH DPYYeulin npoyeccbl
saesap xyyab (MCCP) nv Opyyeuiin 3a26ap Xyyiv, OpyyeuilH npoyeccvlr 3a26dp Xyyib,
Llazoan xopux, bapugunax wuiio8dp OUETYYAIX aAdCULIA2aansl 3a26ap Xyyiav, I aomm xapoe
MOPOOH WaAn2ax, Xyyib Caxuyiax Yl aicuilazaanvl 3azeap xyyauyoaac oypoose. Mounzon
Yac xyyae 6Oonoscpyynaxoaa myc Oypm Hb XyyaulH 3yun Oyputlh maunoap, Xapazidx
3aasapmaii 60106cpyynoae 3aeeap Xyyauiln 3a26apule Xapean3an y39X Xapacmall.

OHaxyy unmesndspsd Opyyeutin npoyeccoin 3azéap xyyav (MCCP) 6a Moneon
Vacoin Opyyeuiin npoyecc xyyav daxe Homnox Oapumm yyenyynax, O9XiCyyasx
adcunnazaansl Jcypam, Xynuti spxuin oamaneaae xaweax, Mepoen waneax Hyyy
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adxcunnazaa, Homnox bapummuie un 6oneox, manunyax, xyyaibapiaw agax spx, Homuox
OapumMmolH OYPMULH 30XULYYAATMMAL XapbYyyian myxai Oypm YHIA2Am OY2HIM 62166.

Tynxyyp yec: Opyyeuiin npoyeccoin 3azeap xyyao (MCCP), Opyyeutin npoyecc
XYYb, HOMIOX OAPUMM, HOMIOX ANCUTIA2AA, MOPOOH WAN2AX HYVY AXHCUNLA2Ad, HOAOX
bapummoie ui 60120X, HOMAOX OAPUMMBIH OYPIM

Abstract: The Model Criminal Procedure Code (MCCP), developed under a project
led by the United States Institute of Peace and the Irish Centre for Human Rights with the
active participation of the Office of the United Nations High Commissioner for Human
Rights and the United Nations Office on Drugs and Crime, was prepared with the
involvement of more than 250 judges, prosecutors, defense lawyers, police officers, prison
officials, human rights activists, military lawyers, legal scholars, and researchers. The
MCCP consists of a Model Penal Code, a Model Criminal Procedure Code, a Model Law
on Detention and Arrest Procedures, and Model Laws on Criminal Investigation and Law
Enforcement Activities. In drafting its legislation, Mongolia should take into account the
model-law approach, under which each provision is accompanied by detailed commentary
and guidelines for application.

This paper provides a comparative analysis of the MCCP and Mongolia’s Criminal
Procedure Law with regard to the procedures for the collection and consolidation of
evidence, guarantees of human rights, covert investigative measures, the disclosure, access
to, and copying of evidence, and the regulation of rules of evidence, offering evaluations
and conclusions for each aspect.

Keywords: Model Criminal Procedure Code (MCC)
Yauprran

Model Codes for Posc-Confloct Criminal Juctice 6yoy 3epuundeeonuii oapaax
Opyyeuiin uryoapea écnbl 3a26ap XyyauyosblH maiaap

HYb-b11 Epenxuii Hapuiin ouuruita napra Kopu AxnHanbl caHaaunnraap XMHTICOH
HYBb-piH Ouxuiir caxmynax axwmuiaraadsl Tanaapx 2000 onsl 6 capeiH 21-HbBl eApuitH
Bpaxumuiin taiinan (Brahimi Report)-r'*® HYB-bin Epenxuit accam6msii 6omon HYB-bin
Aroynryiia 3eBnenn wiradcaH. Tyc taimang yHmpcidH Model Codes for Posc-Confloct
Criminal Juctice Oyroy 3epumineeHuii aapaax OpYYTMHH mIyaapra €EcHBl 3arBap
XYyJIUyAuHH Tecea OONOBCpyyJax aXWl 3X3JDK33. DHAOXYY 3arBap Xyyilb Hb JOPBOH
3arBap Xyyiamac Oypamer. Yywa: OpyyruitH 3arBap xyydb (Model Criminal Code),
Opyyruiin nporecchid 3areap xyyisib (Model Code of Criminal Procedure), llarnan xopux,
OapuBUIIaX MIMHABIP OMENyYidx axkuiuiaraansl 3arsap xyynb (Model Detention Act), I'amr
X3pAT MOpJeH IMIanrax, XyyJlb Caxuylax YWJ akwiuraraansl 3arsap xyynb (Model Police

139 hitps://docs.un.org/en/S/2000/809
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Powers Act). Dnrasp Hb Tyc OypTd? 3arBap XyyJuilH 3yin OypuitH Taitnbap, X3parinx
3aaBapTail 00IOBCpyyIIarjacaHaapaa OHIUIOT.

J»5p aypacan 3arsap Xyyiauyasir HYB-bIH DpyyTuiin Iponecchid 3arpap Xyyib! *,
JIJIXUiiH yJICyyablH DpYYTUiiH OpPOLECCHIH 3arBap Xyylb, DPYYIHiiH OPOLECCHIH 3arBap

xyyns'#!, ToMT xapruiin 3arsap xyyns'+ 143

, HpnxuiiH »pyyruiH 3arBap xXyyie ~, Ha3nxuiiH
YJICYYIbIH DPYYTHHH 3arBap Xyyins'*, Dpyyruiin opx 3yliH OJIOH yJICHIH 3arBap Xyyisb'®
DX MOTP 3PIOM HIUEKHIIIOHUNE GYTIIYYId1 HIPIK Upxkid. DHidac xapaxan “HYB-

BIH” 60J10H *“IDITXUIH" TICIH HIPIIFIITIUTIIP MMAHKIIIX YXaaHbl SPTIITIH] OPCOH OalHa.

3arBap XyyJnWiH Tecinwir OosioBcpyynax axibsilr AHY-pIH DHXTalBHBI XYpIdJdH
(United States Institute of Peace) 6omon Upnannen Xynwii spxuitH Te (Irish Centre for
Human Rights) romnon ymupncan 6ereen HYbB-brH XyHUil 3pXwifH 13371 KOMHCCApPBIH
razap (OHCHR), HYB-b1 Xap Tamxu, ramrt x3parmid amipx andoa (UNODC) umasxTait
oponucos. Tyc teceng 250 rapyil M3praXWiIT3H (IIyYTd, IPOKYpOp, ©Mreeerd, naraaa,
XOpHX OalTyyniarslH aXWITaH, XYHUH 3pXUIH HIPBXTIH, IPPTUMH XYyJbd, Xyyidb 3YHH
APIPMTIH, CYIJIAA4H]) 0p0nu>1<33.146 Model Codes for Posc-Confloct Criminal Juctice
Oyroy 3epuminneeHuil mapaax DpYYTHHH Irymgapra €CHBI 3arBap XyyJIUyIuWT Oatiaaryw,
AHY-piH DHXTalBHBI XYp3JIOHTUNH XoBaiuiH rasap (United States Institute of Peace
Press) 2007-2008 rypBaH 60THTONTOOpP X3BIIYK XyIaIaaH/I rapcaH Oaiinar.

HYB-bIH IcoH HIpUIMI X3pAMIPX Hb TyXalH OalryysularbiH anOaH EcHbl Oaiip
Cyyph Ik Oypyy oinront Ouii Oodrox, sumaHrysa IypAcaH 3arBap Xyyiauagag TAMT
XOPTUUT TOJAOPXOMIICOH, XYHUM APXAHJ XsI3raapiialiT TOTTOOX, XYHUM SpXUUT xamraanax
3aaNTYyABIT OJIOH YIIC XYJI39H 36BIIOOPCOH MAT TOOPerneis XypaX 3pcidiTdii. OnoH
YIICBIH 3pX 3yia 3arBap xyynb'¥’ racon HApmmnT i 6GapuMT Ouuryya Gaiinar. Daranpasc

140 0. Duxxycnon “Monzon Yac daxo Xyyautin 9ma33030 X0160200X Py y2utin X3p3a2 XAHAH WUTOEIPIIX
adicunnazaansl 3oxuyyyiaim: Xapvyyyicau cyoareaa” “Xyyab 032019x éc”’ comeyyn Nel (92)

141 [T Baapcatixan “Jlonxuti daxumnsvt Dpyyeutin npoyeccoli momoayo0 bl Xapbyyyiaim, Xo6 Mase, onyio2”’
“Xyynv 093019x éc” comeyyn. 2022 onvi Ne4 (90)

192 Xyyno syiin aam “I'omm xapeutin myxaii xyyautin mecen” VB., 2014 on. 3 daxe man.

143 ]I Baapcaiixan “Iloaxuiin apyyeutin 3a2eap Xyyauiin y3o1 6apummaan 6a Moneonvin spyyautin spx 3yiin
WUHIMeIIULH Yiin 6y, xanonaza” “Opx 3yu” comeyyn 2013 onvt Ned /26/ dyeaap, A.Yaambasp “Opyyauiin
9pX 3yl 03X 22MM X3p2ulin CyOveKmulin Hachvl wianyyp, wundicuiie Moneon Yacein Opyyeutin xyynuyoao
myceaxc 6auoan MyyxsH yaamaxicaan, ouynoe” “Xyyav 033019x éc”’ comeyyn. Ne2 (88), O.Ouxxycnsu
“Opyyeutin xyyauiin 20.17 oyeaap 3yiino 3aacan Mopuiimaii mozioom 30XuoH 6aueyynax eaomm Xapeutis
BYUTUAI, HOXYON 6atidan, myyHO xamaapax acyydanr” “Xyyno 093013x éc” comeyyn Ne2 (88)

14 I Xamanysysz “Oceop HACHbL XYHO XYA2IN2IX IPYYULIH XAPUYYAALbIH IPX 3YTiH 30XULYYIANNbLH
myneamocan acyyoan” “Xyyiv 093019x éc” comeyyn. Nel (87)

145 11 Baoam, T.Monx-Ouup “Onon nutimuiin amearan matiean 6aioan aradazoyynax 2aMm Xapautii dpx 3yt
30xXUYYYAAIMbIH myneamocat acyyoan” “Xyyav 093013x éc” comeyya. 1021 oner Ne3 (83)

146 Model Codes for Posc-Confloct Criminal Juctice. United States Institute of Pease. 2008. Homnooc
097129PIHEY2IIP Hb Y3HD VY.

147 Mop 6ynutin XyuupXxutiionmaii momysx myxati 3a26ap xyyav, QLo YICbIH GpUANCAAHbL apOUMpPbIH 3026ap
Xyyab, Opcondeenuiie 30XuYyyIax 010K Yacein 3a26ap xyyav, Onou yicvin Ljaxum xyoanoaaunsl 3a26ap xyyb,
OnoH Yacein TU3UHSULH 3a28ap XYYib, Xun 0amHacan meabepuiin 3a26ap Xyyib, 30XuoH Oauayyianmmatl 2oMm
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HYB-biH Gaiiryymnaryynaac OatajcaH OJIOH YJICBIH 3pX 3YHH OapuMT OWuruir 4 Oycaj
OJIOH YJICHIH OalTyyJmaraac 60JOBCPYYJICAH 3aaBal MOPIOX MIHHKHUT aryyiarryH.

33BCAIT MOPIeJIZIoeH, TOTOOABIH XAMpPaJl 33p3r sH3 OYpHUIH 36puniIIeeHUl yIMaac
Opyyruitn xyynb Torroomx (Illymapraap mryyX TOTTONIIO0) Hb MXIBWIPH XyY4YHPCaH,
XYHHii SPXUIT 30pUCOH, JapaHTYIJLIBIH X3parcai 60sicon Gaiiaar.'*® Tap nynnaa yHasCcTOH
JAMHACaH, 30XWMOH OaWryynanTTaid IdMT XOpdoT, XYHUH HalimMaa, IIMH® TOPIUHH TIIMT
XIPTUIT WIPYYIIX3I OJIOH YICHIH 3pX 3YHH OpPUYMHTOW OaifHra HUHIYYJIPH LIMHIYUIDK
Oaiix maapararaii 6aiinar.

Canan: Dpyyruiin mpoueccbiH 3arBap Xxyyib (MCCP) 1k HIpHIK XIBIIHX
caHas JPBIIYYJDK OaiiHa.

MoHnroJ YicblH IpYYIruiiH npouece XyyJ/JauilH ToiM

Mouron YicelH DpyyruiiH mpouecc Xyyib Hb /yaauiud Ipyyeutin npoyecc Xyyio
2ox/ “OaiiliaaH IWMATrIX” aryynra, y3d7 Oapumtian, 3apuumTtaiiraap Mounron Yicang 90
KU XIPITKUK UpcoH. Tyxainban, “Morron YiceH lyyH Taciax raspyyn Jop anmBaa
Xopruir OalinaaH MHUATrIX Tyxad Xyyns” /1927 on/, “bHMAYVY-pH anmuBaa spyyruitH
XIPTUUT XOPXdH Oaifiaax 0a muUTrIX Tyxai xyymb” /1935 on/, “BHMAY-s1H Dpyyruiin
Oaiiaan mWUUTTAX Xyyns” /1949 on/, “bHMAY-bH Dpyyruiin Oaiiliaa MUKTIIX Xyys”
/1963 ow/, 1963 onst BHMAY-piH Opyyruiin Oaiijaan mumdTrsx Xyynuir 1992 owbl
Monron VYiacelH YHACOH XYYJIMUH Y3371 OapuMTIaN, JIPJIXUH HUNUTHIH XaHajgaraj
HUHIYYI3H 1994 onbl 3 nyraap capbiH 28-HbI ©JIpUiH XyyJIuap 6epuwieH HalpyyJicaH.

WNitaxyy “Oaifmaan mudTrX”  Xapwinaa Hb “XSHAH MARABIPINX~ — OOJIOH
eepuwiernen 2017 onsl 5 myraap capbiH 18-HbBI e0p “OPYYTHITH X3pAT XSHAH MIUHABIPIDX
Tyxall Xyynp~ OaTiiarmaH Xy4dH Tereinep YWmamipk OaitHa. Tyc Xyyns MOHTONBIH
aMbpJIpalll HUWIICOH, HUHLPATYH I3X MapraaH, yJI OWITOILOJATOWrOOp X3PArKeddp 2
KWINHH napaa Yuocow xyyauun ysyuun 2019 onvt 03 dyeaap capwin 13-uet eopuiin 01
0y293p OY2HINM 2apCanmail Xonb0omoueoop aHXHbI HAOMJT, ©6pUJIeNT Hb OPCOH. TYyH33C
XOMm HUiT 20 yaaarkiiH HAMDJIT, ©0PWIONT Japaax YHIICIIP opxdd. '+ Yyuu:

1/3acruiin Ta3ap epreH M3ayYJICIH.

2/2pyyruitH mporecc XyyJIUHH TOTTOJIIOOHBI OalTyyJIarbiH /anOaHbl/ XyyiIbl
HOMOIT eepwienT opox. Tyxainmban, LyyxuitH Tyxal, Omreemnmmiin Tyxai, Llyyx
LWIMHXWITHUN TyXxall Xyynauyn,

Xapeuiin dcpae 3a26ap Xyyivb, XyHull HAlmMaansl 2cpae 3a26ap xyyiv, Moenee yzaaim, meppopusmoli

CAHIACXY YUTIMULH DCIPIS 3A268AP XYVl 29X M.

48 https://www.universityofgalway.ie/irish-centre-human-rights/public/completedprojects/modelcodesforpost-
conflictcriminaljustice/

149 5. Bamsopue. “ILlyoapzaap wyynzsx apx 6a Dpyyeuiin npoyecc xyyiav0 opyyicarn nomaam, eepunorm” “Hx
sacae’” comeyynutin XK. Aexuazutin HIPIMI*CUM OJIOH YICHIH IPOIM WUHINCUTIZIIHUL XYPIIbIH myceail dyeaap
No24 (2), 16-24 02x man
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3/YUX-aac 3acruiin ra3zapt JpYyruiH nporece Xyyibll HAMIJIT, 66PWISJT OpyyIax
TyXa# yypar OOJTOCOH TOTTOOJ OaTalICaH TOXHOIIOIN/,

4/Mownron YicelH YHICOH XYYIUHH IRIUHH muiaB puidr Monron YiceH Mx
XYPABIH TOTTOOJIOO0P XYJIP3H 30BIIOOPCOH TOXUOIIOI,

5/OnoH ynceH Oaifryymnaraac Monron Yncan ercen 3esnemk. Tyxainbam, HYb-
bIH XYHUU 3pXUiTH 36BlIeneec MoHros Yicaa upyyJciH 36BI6OMK,

6/2pYYruiiH Xyyiabll HOMAIT, 060pUWIONT OPCOH TOXUOIIOI,

7/bycan Xyynuyaaa HIMAIT, ©6PWIeNT OpPCOH TOXHOJAONI TyC TYC HAIMOIT,
©6PUWIONT OPYYIIKII.

Monron YiacelH OpyyruiiH npouecc Hb MOHros1 YIICBIH OJIOH XYYJIb, TOTTOOMXKO00C
IIyya XaMmaapanTail eepuwiernex Oaiiraa 6on DpyyruitH 3arBap xyyiab (Model Criminal
Code), Opyyruiin nporecchin 3areap xyyib (Model Code of Criminal Procedure), Ilarnan
XOpHX, OapuBWIax IIMHABIP Ouenyynmdx axusuiaraadsl 3arsap xyyiab (Model Detention
Act), 'aMT X3par MepieH manrax, XyyJb CaxWyllaX YHJI aXwlaraanbel 3arBap XyyJib
(Model Police Powers Act)-uyn Oarm Oaiifmaap, xapwillaH ysiizaa XoJ0OOTONroop
OoJoBCpYyyJIcaH OaitHa.

Canan: baiiryymnarslH 3pX 3yHH OauIbIr TOZOPXOMIICOH canbap XyyjiauyHd Hb
MpoLIeCC XYYJIUUT X3P3rKYYIdX A3A OYTUUHT TOAOPXOMIOX, aXWIIax 3pX 3YHMH OpPUYUHT
OYpPAYYI3X3A YUrIdradx €EcTod. DpyyruidH mporece Oari XyyJauWr SHIXYY WITIAJI
Oyplax Oyt 3arBap Xyynuynaap TOZOPXOHIIOX caHalTai OaiHa.

Hotox axkmjuiaraadbl 3pX 3YiH 30XHIYYJAJT /IPYYTrHiiH MPoIecChIH 3arBap
xyyJib (MCCP) 6a MouroJ YjacblH JpYYruiiH npoiecc Xyyab/

A. HotJi0x 0apuMT IyriyyJax, 03XsKyyJa3X aKWJLIaraaHbl sKypamM

OpyyruiiH mnpouecc XyyauihH V X3carT MepaeH mianrax axuwuiaraa sByyJax
KypaM, OpYYTHHH TpoLecChH 3arBap XyynuitH 3 gyraap xocort Hormimox Oapumt
LyTIyyJiax aXxuiaaraa ToMbEOIONTONIoOp TycracaH.

Amaua TecTId Gapan: DpyyruitH nporecchid 3areap xyyib (MCCP) 6a Mouron
VYiaceiH DpyYruiiH mporece Xyyib /yaauiud Xapvyyyiax Xyyauyo eox/-uyaaa HOTIOX
0apuMT IyTIIyysax, 03XKYYJIdX HUHTIAT apryyabIl XyyIbYHIICaH.

SInraaraii 0aiijgai:

- OpYYruiiH mporiecc XyyibpAd HOTIOX aXWIlaraar 6eMHeX XYyYJIHYJbIH
yrmavknanT Oaiinaap HUUTIOr Oaifuraap xypamiacaH. DpYYTHIH MIPOLECCHIH
3arBap xyyap (MCCP)-n1 HOTIOX aXWUIaraaHbl —YHIICIAJ, KYPMBIT
“IANr3paHTYH, 3aaBapumican” Oaifgmaap TycracaH. MOHTONBIH TNPAKTUKT
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MPOKYPOPBIH XSHAJITHIH aprayliicaH 3aaBap Traprax 3amaap XyyJauiH IyTyy
30XHITYYJIQJITBHIT HOXOX OaiiHa.

- DpyyruifH mporiece Xyyiba MPOKYPOPHIH 36BIIOOPOITIH OOJI0OH Mepaerd Oue
JlaaH HOTJIOX OapHMT IyTIIyyJax Tk 30XHUIlyyJcaH 007 DPYYrHiiH MpOIecChiH
3arBap Xyynb (MCCP)-1 myyXuilH 36BIIOepenTi /Haeocase, XyHul bued y3nae

/.13 IpOKypOpPBIH 30BLIOOPONTIIl /Mopoon wanzax

XUtlx, Xypaau agax 23x Mom
3apum Hyyy adxcunnazaa/ 0010H Mepaerd Oue JaaH HOTJIOX OapuMT LyTyyaax

I'9XK TyCracas.

DHIP3C OYTHAX3 DPYYTHMHH MpolecC XyyJb Hb YJIaMKIaNT Oaiijinaa XajirajicaH
MPOKYPOPBIH XSHAIT JaBamraiiican Oaiiraa 0o0i DpyYrHidH NpOLECCHIH 3arBap XyyJb
(MCCP)-piH maByy Tan Hb XYHHUH JpXUHT XaHTax, NIYYXUHH XSHAITBIH TOTTOJIOOT
TyCracas.

B. XyHnii 3pxuiin 6aTajaraar xanrax

DpYYTruiiH mporecc Xyyiab 0yxam1me3 MoHron YiceiH YHACOH XyyJibJ 3aacad XYHAN
IPXUIT XaMraauaxaJ YA dT.

Anun TecTdi Oaiigan: Xapbeiyynax Xyynmayaan XYHUAR dpXUWH OaTayiraar XaHrax
3aanTyyn TycraricaH.

Slnraaraii 0aipan:

- OpYYIuilH Opouecc XyyJbJ HOTJIOX aKUJUIAraaHbl sIBUAJ XYHUN SPXUUT XaHrax
Oatanraar X3JI03pHUIH TOIUN XYYIHUMIICAH.

- DpyyruitH nporecchid 3arBap Xyyiab (MCCP)-1 HOTIOX aKWimaraaHbl SIBIAJ
YYc4 OOM30IIryH XYHUH SPXUMH 30pWIMHT Tycraiian Tycracad. Tyxaitnbad,
MBIYYJISr aBaxJaa 30rcOOroop, UX AYY YMMAATIH, XaHTrajaTTaldl HOWp, X00d, yC
erexryi 6aiix151 rax 33prasp Tycracas.

- Hotnox axuinaraasbsl >KypMbII HapUMBWIaH TyCracHaac ragHa OpyYTHUH
nporiecchid 3arBap xyysib (MCCP)-uiiH 3yiin 3aant OypT XYHUH 3pXHNAT XaHTax
YUIII3I33p Tainbap, 3eBiemMx 0ojoBcpyyica. 3ypar 1.

3ypae 1. Opyyeuiin npoyeccoin 3aeeap xyyio (MCCP)-utin 115 oyeaap 3ytinuiin
mainoap

130 Dpyyeuiin npoyeccoin 3az6ap xyyne (MCCP)-uiin 111-115 dyeaap 3yiin.
B Dpyyeuiin npoyeccoin 3azeap xyyav (MCCP)-uiin 106 oyeaap 3yiin.
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Article 115: Inadmissibility of Evidence
Obtained without a Warrant or an Order

1. Where a warrant or an order is required under the MCCP for the execution of
any of the measures under Part 3 of Chapter 8 and the measure was executed
without a warrant or an order from a competent judge, the evidence obtained
in the execution of such a measure is inadmissible as evidence before the
court.

2.  Where validation of a competent judge is required for a measure executed
without a prior warrant or an order, and such measure is not validated by a
judge in accordance with the MCCP, the evidence obtained in the execution of
such a measure is inadmissible as evidence before the court.

Commentary

The MCCP contains two general exclusionary rules with regard to investigative actions
under which evidence may be automatically deemed inadmissible as evidence at trial.
The first rule, dealt with under Article 115(1), pertains to actions taken without a war-
rant or order from the court, where a warrant or order is required under the MCCP.
Included under this exclusionary rule is the situation where the police or prosecutor
have obtained a warrant or order but in undertaking the investigative action go beyond
what is permitted in that order or warrant. In this case, the actions that went beyond
the parameters of that which was specified in the warrant or order would be deemed
to have been undertaken without a warrant. The second exclusionary rule, addressed
under Article 115(2), pertains to a situation where the police or the prosecutor under-

C. MepaeH majirax HyyIl a:Kujijiaraa

I'aMT X3par UX3BWIBH HYYL Aajlj apraap YAII3TAIAT, TOMT X3PATTHYY O0JIOH I3MT
OYIPIIIAYYA ylT Mepee Oaiax, HOTIO0X OapUMT yCTrax IsX MIT TOCOeNITYH apryyulbil
amuriaax He Omid. MiiMa MepaeH manrax Hyyl aXwularaa HOTJIOX aXHWJUIaraaHbl dyXal
X3CAT X3IMH 9 XYHUI XyBUIHH aMbIpal, 3aXuall XapuillaaHsl Hyyla Xajlgax akuiaraar
DpYYruiiH Mpomece XyyibJ HIMHP OpyylK orced.'’ Xyyms xoporksda 8 kuin G0k
Oaifraa OOJIOBY MPAKTUKT JPYYTUHH TarHyylsl, TYHIDPTIOX XKW, HyYyIl MOPIeX IIairax
QXWIaraalbl 3apUMBIH TOOWNTYH aryyirelH suiraatail Oaiimanm aprraxryil  OaitHa.
Tyxaiin6an, “OpyyruiiH Mepaery” XyynpJ Oalixryii CyOBEKT HOTIOX OapuMmT
yTayyJicaap, MyyX TYYHHHT Hb Y Toocoop OaifHa.

132 Dpyyeuiin xapae xanan wutioespasx myxaii xyyutin 26 oyeaap oynse “Meopdon wanzax 6ycad axcuinazaa”
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Anun TecTdi Oaiigan: Xapellyynax XyynuyAaa MOPAeH IIalrax Hyyll aXuiiaraa
0ojOoH Hyyly OOJOH TEXHUKAWH IIHHXKTIA MOpAeH IManrax axuolaraa TACOH
HOPIIMITANTIAP 30XHUIYYIDK, TycracaH. YYHI: YTacHBI sipha COHCOX, IaXWM Xapuimaar
XSTHaX, HYYII QXHUTIANT XUHX, OWYIIAT XHHX IIX MOT.

Slnraaraii 60aigan:

- OpyyruiiH mpouecchiH 3arBap xyyidb (MCCP)-n MepaeH manrax Hyyll
@XHWJUIaraaHbl KYPMBIT J3ITIPIHTYH TycracaH. DpPYYIMHH TNPOLECC XYYJbJ
TOBY Oaifyraap Tycraxk ARNIIPAHIYH Kypam, 3aaBpbil TarHyyJblH €peHXHH
ra3pelH jgapra YIChIH EpeHxwil TpoKypopToi XxamTpaH Oartiaxaap
3oxuiyyicas. 153 MoOHTONBIH NPakTUKT JKypMaap 30XHIyyJCaH aKuilaraa,
MOpPIeTrdYuiiH Marajyiaraar X3pXx3H WI 00JITroX OOJOH HyyIUlaxX acyymal OypdaH
XABIIAATYH.

- Hyyn MepneH manrax auwiaraaHbl SBIaJ] XyBb XYHHH HyyITaill X0JI00OTOH
XIPATT XamMaapairyid M33JI3J1 XIPATT XaBcaprarjgax 3pcadi eHIep. DpYYTruiH
MIpOLIECC XYYJIIb/ 3HI XapHiILaar 30XUIlyyJaaryi. OpyyruitH nIpolecchlH 3arsap
xyyis (MCCP)-x oH» xapuimaar AdAr3paHryid Ttycracad. 154 Tyxaiinban,
MOpPJOH IIajrax Hyyl aXXWlaraaHsl sBIAJ IyTJIapcaH MaTepHaIbIl ycTraxaap
00J1 IIYYXHUIH 30BIIO6POI]] TypAarican XyH M3I3TAIAT. X3PIB 3arBap Xyyib]
3aacaH fAMap HOXIOIA MOIJATIRXTYH Oailx TOX MOITIIP TycracaH. OHD
30XUIyYHIIT OPYYTHHH TIPOIeCC Xyyibd OalXry ydup MepaerduiiH
Marajyiaraa X3parT X3pXdH Tycrax Tajgaap MapraaH jaaryylcaap OaifHa.

D. Hoti0x 6apuMTBIr Wi 00J1roX, TAHWILAX, XyyJa0apJiaH aBax 3px

Hotnox GapuMTHIT Tanmyyzaan wi O0JNToX, TaHWIIYYJax, XyyjiOapiaH aBax 3pXd3p
XaHrax Hb HIyJapraap HIYYJTr3X DPXUHH YHACOH OaTairaa 0ereej| SpyyruilH MpoOICCCHIH
SIBUAJL XYHUH 3pXUUAT Xamraajiax gyxal TyJryyp.

Aaua TecTIi Gailigan: Xapellyynax Xyyauyaaj suuiax JYTHAIIT, XOPTHIH MaTepra
/HOTIIOX GapuMT/ TaHWIIYyJaX, HIYYXHHH YpbI4UICAH X3JIDIIYYJISr > raeoH oHIronToop
Tycrarjacad. TyxalH XyynMyAaJ XaBTacT Xd3p3r YpPhAUWIAH OYpAYYJIAT OMITONT
OuuuracIH Oalijar Tyn XAIPrUilH MaTepuan TaHWIIyyJdaX, HOTIOX OapuMT Wi OO0Jrox
aXwuIUIaraar OMpoIIoo aryysiraap OMiIrox 0010X OM.

Slnraaraii oalgan:

- DpyyruiiH nporeccsH 3arsap xyyib (MCCP)-g HOTIIOX 6apuMT ycTax, IIMTIX,
XYHUH amMb Hac 3pYyyJl MOHIDJ XOXUPOJ Y4Ydpax, OJOH HMUTHUIH amraiad

133 Dpyyeutin xapse xanan wutioeapasx myxati xyyautin 26.7 0yeaap 3ytinutin 6 0axo Xacse

134 Dpyyeutin npoyeccoin 3az6ap xyyno (MCCP)-uiin 140 0ye2ap 3yiin.

135 Dpyyeuiin npoyeccoin 3az6ap xyyiao (MCCP)-utin 10 Oyeaap 6ynse. Dpyyeutin Xapae XAHAH WUTIOEIPAIX
myxau xyyautin 32, 33 oyeaap b6ynse
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TaiiBaH Oaiiiai, YHAICHHN aloyirydl Oa[Uibll YYAHI3C HOTIOX OapUMTHIT KT
OOJITOXBIT Xs3raapiajar. DPYYruilH Mpolecc XyyJbJ Tycraaryid 4 Tep, XyBb
XYHUN M3JIPAJUIMAT HYYIUIaX Xapuilaar 30XUIyyJcaH xyyiauyaaapl56 HoTiox
OapUMTBIT HYYLUIaX 3pX 3YHH OOJIOMIK HIATACHH.

- Tanyyn HOTIOX OapUMTBIT HIBITTAH OONTOX COHMPXON Oara YyHHH yimaac
nrygapraap IIyyJirax 9pX 30pUYUrIex dpCAdiITIH Tyl DpyYrHidH MpOIeCcChIH
sarBap xyyab (MCCP)-n  mpokypop, emreenerd IOYYXHHH — YHICOH
XypajilaaHaaC ©MHe HOTJIOX OapuMT HIIITTIH OOJNTOX YYprad 3epuYceH
TOXHOJIIOIL XYJI3IIDX XapHyIJIarkir Tycracas. >’

F. Hoti0X 6apuMTBIH Ayp3M

DpYYruiiH mporecc XyyJduidH aMHH CYHC Hb HOTJIOX OapuMTBIH mypaMm. 1927-2017
OHBI XOOPOHJI IITYYX 3aaBaJl HOTJIOX YYPTHUT ©6pUYHIDK MITIAJI33HUN YHICOH J93p OOIUT
YHOHUIT TOrTo0Xk 6aiixaap Xyynpuuincal'>® 3apuMbIH TOM ©€6pUIenT GOJICOH.

Amua TecTdi Gaiiman: Xapbplyynax XyyiauyAal HOTIOX OapuMT, TYYHIl TaBUTIaX
mIaapAgara, XyyJb 36puiDK OJDK aBCaH HOTJIOX OapHMTBII TOOLOX 3C TOOLOX Tanaap
TYCTaX, 30XUIYYJICaH.

Aaraaraii 0aiinan: DOpyyruitH npoueccsiH 3areap xyynb (MCCP)-1 HOTOITOOHBI

9

cranjapTeid °° Tamaap TycracaH Oaiimar 9 OWITONT, >KypamiacaH 3yHi Oaiimarryi.

OpyyruiiH nporecc Xyyaba JypAcaH OWIToNT Oalgarryi.
JAyruar

OpYYruiiH mnpouecc Xyylnuir OoloBcpoHTyH Oonroxon OpYyruilH HpoLecChH
3arBap xyyiab (MCCP)-nac ammrnax. Tyc Xyymmap HIT TalblH 3pX, YWAT YYYPTUHT
Xyynpumwpk Oaiiraa Toxuonmona Oycaa Talmyyaal XdpXdH Hejeenjer Oailjulblr 3aaBai
xapramgar 6onox. fnanrysia, 6aWTyyIIarslH 3pX 3YHH OailibIr TOMOPXOHICOH caibap
XYYyJIUyZA Hb HPOLECC XYYJIUHT X3P3rKYYJIdX A3 OYTLHMHUI TOZOPXOIIIOX, aXH/UIaX 3pX
3YHH OpUMHT OYPAYYIIXD] YUTIIIAIX ECTOM.

DpYYTHiiH TIpoliece XyyIb Hb HOTJIOX aKHiaraa 00JIOH HOTJIOX OapuMTall TaBUTIaX
maapjyiara, THAMIIPUUT NIYYXUHH MIMAIBIPUAH YHIICIA OOJTOX aluriax, TOJOPXOi
TOPIUHH TOMT XIPTHUT HOTIOX CTAHAAPTHIT OYP3H TOrToOoX HOTIOX GapUMTHIH XyyiIbTai
00J10X maapjyiara Ouit 60mKI?.

---000---

136 Huiimutin M302210uiin un moo b6auonein myxaii, Xynuii Xyeutin M2029151 xameaanax myxati, Toputin 6010n
anbaHvl HyYYblH myxai Xyyauyo

137 Dpyyeutin npoyeccoin 3az6ap xyyno (MCCP)-uiin 209 0ye2p 3yiin.

138 Dpyyeutin xapase xanan wutioespasx myxaii xyyauiin 1.7 0yzaap 3yiiautin 3 0axb X392

139 Dpyyeuiin npoyeccoin 3azeap xyyav (MCCP)-uiin 89, 94, 175, 190, 201, 216 oyeaap 3yiin.
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Abstract: On 19 August 2025, the Vienna Regional Court upheld the decision of a
Sharia council as an arbitration court in a contract dispute in its judgment No. 47
R65/25v. Although there are already 85 such arbitration courts in the United Kingdom in
response to the significantly increased number of Islamic communities, this was the first
case to make it clear that a parallel legal system has developed within the European
Union, with decisions on which official, state legislation and law enforcement must take a
position at both national and EU level. The majority of the activity of Sharia courts is
related to divorce proceedings. The British Islamic Sharia Council, as the oldest such
organization in Europe, began its operations in 1982 (ISC). This study presents the
activities of these special adjudicative-advisory bodies, their role in the local and
European legal order, through the divorce case of a British Muslim couple, while also
seeking answers to questions of moral relativity and the social binding of law. The
questions raised by the paper point to the challenges of Europian jurisdiction in the 21st
century.

Keywords: Sharia; judgment No. 47 R65/25v, Sharia Council; parallel legal system;
European jurisdiction

1. Introduction: Sharia application in an Austrian Court

On 19 August 2025, the Vienna Regional Court for Civil Matters confirmed an
arbitration award based explicitly on Islamic Sharia law. The case concerned two litigants
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who had contractually agreed to resolve any disputes through an arbitration tribunal
applying Sharia, the Islamic law. The Vienna Regional Court in its judgement No. 47
R65/25v declared that ,, while it could not verify the exact Islamic provisions applied, the
outcome did not contradict Austria’s fundamental values and could therefore be enforced
in civil and property disputes” (Gattringer, 2025).

In its judgment in the case of Odi¢vre v. France on 13 February 2003 (ECHR,
Application no. 42326/98) the European Court of Human Rights confirmed that Sharia law
and the discrimination arising from it, as well as the introduction of two different legal
systems in Europe, are prohibited. With its judgment the Vienna Regional Court has
breached the Treaty on the Functioning of the European Union, which entered into force
on 30 March 2010 (Official Journal of the EU C 83/47), the Treaty on European Union (C
83/13), and the Charter of Fundamental Rights of the EU (C 83/02).

The first question that arises is how Europe got to this point. Globalisation and
migration have resulted in an unprecedented collision of different religious and legal
systems by the beginning of the 21st century. In the UK, for instance, the significantly
increased Muslim community still insists on the procedure before the so-called ,,Sharia
courts”, which enforce the principles of traditional Islamic law. There is currently no
single, accepted definition of the term Sharia Council in the UK. Such bodies usually
advise and mediate disputes concerning family or other personal matters according to the
principles of Sharia. They, however, they publish little information about their work, their
website is neutral, and their decisions are not published, which ultimately leads to a lack of
transparency and accountability. There are currently a total of 85 Sharia courts officially
operating in the UK. These bodies, which operate as religious arbitration tribunals, are not
part of the British legal system. Their decisions are based on Islamic religious law, they
cannot overrule the judgments of UK courts or make decisions that conflict with UK law,
so in this country, the term “council” is more appropriate given their powers. The
literature is not uniform in terms of the name, since these adjudicating bodies were
originally state judicial forums and still operate in this form in Islamic states that enforce a
non-secularized legal order. In the present paper the name Sharia court will be used, taking
into account that Islamic banks worldwide employ so-called Sharia Committees / or
Councils, whose tasks and powers - although the law applied in these cases is also Sharia -
differ significantly from the legal institution discussed here (Falus 2020, 103 - 104).

The majority of Sharia courts’ activity, 90 percent, is related to divorce proceedings.
The British Islamic Sharia Council, as the oldest such organization in Europe, began its
operations in 1982 (ISC). The present study introduces the activities of these special
adjudicative and advisory bodies, their role in the local and European legal order, through
the divorce case of a British Muslim couple, while also seeking answers to the questions of
moral relativity and the social constraints of law. This study is also a call for European
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legislators to confront this phenomenon caused by globalization and migration and to
urgently take the necessary steps to maintain the rule of law.

2. Traditional Islamic law and Sharia courts

The word Islam comes from the Arabic word Salema, which means “peace”,
“purity” and “obedience” (Al Islam). In Muslim states, the rules of traditional Islamic law,
Sharia, have been incorporated into modern national regulations, to varying degrees and in
different areas of law, but more or less everywhere. This incorporation was possible
because Sharia is not a purely religious law that has lost its relevance by the 21st century,
but a collection of practical advice that can also serve as a guideline for modern people in
everyday life. Nor is it justified to assume that it can only be applied in certain, strictly
defined branches of law, such as family law, where it undoubtedly appears most visibly.

While the Sharia contains many detailed rules for various situations in life, it can be
said that certain general, consistent legal principles are also woven through it, both in
terms of the substance of the law and in terms of procedural law. Much of the mechanism
of Islamic law operates beneath the surface of the written norms, where it currently
remains hidden from the eyes of non-Muslim observers. However, we must understand
that Islam cannot be interpreted as a single, unambiguous concept, since many different
Islamic traditions flourish in parallel. Therefore, we cannot speak of a single “traditional
Islamic law”, but of a number of legal-religious schools that engage in lively professional
debate with each other. (Falus 2022, 14 - 16).

The Quran, the Sunnah (traditions about the Prophet Muhammad), and the Jjtihad
(independent argument or the expert opinion of a legal professional in order to resolve a
legal issue) are the three main sources of Islamic law, which govern and regulate all
aspects of the public and private lives of Muslims. These laws apply to worship, prohibited
conduct, and all obligations and legal institutions arising in social life, such as inheritance,
marriage, divorce, punishments, the rules of warfare, and state administration (Visegrady
2021, 93 - 96). The science of these religiously based laws is called Figh, and the experts
in the field, the jurists, are called faqih (plural: fugaha). Sunni Islam derives this Ijtihad
law from the arguments of four ancient Muslim theologians and jurists who lived in the
first three centuries of Islam. These four fuqaha are: Imam Abu Hanifa of Kufa (founder of
Hanafi School of Law), Imam Malik bin Anas of Medina (founder of Maliki School of
Law), Imam Muhammad al-Shafi of Medina (founder of Shafi School of Law), and Imam
Ahmad bin Hanbal of Baghdad (founder of Hanbali School of Law). The historical
development of Islamic law is quite different from the process of legal development in
Europe. The common denominator of most of the different Islamic legal traditions is the
belief that Islamic law has its roots in divine sources, namely the Quran and the totality of
the traditions of the Prophet Muhammad, the Sunnah and the Hadith (Falus 2020, 14 - 16).
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Although in the 21st century there are few non-secularized Islamic states where
Sharia, as traditional Islamic law, is the basis for legal practice, Muslims, even in their
“modern” states governed by secular law, have a different attitude towards religious rules
than Jews and Christians in the West. One of the main characteristics of “modernity” is the
separation of the world into differentiated spheres such as religion, economics, politics and
aesthetics, while the “traditional” worldview was holistic, connecting these areas so that
what is “good” in religion is also “good” or “beautiful” in other systems (Kwark 2004,
128-129). Islamic law itself would be an example of a holistic fusion of two spheres,
blending a person’s faith with his or her rights, or even three, if we consider “law” as a
natural aspect of state policy. With this approach, two questions may arise. One would be
whether it is true that the “traditional” (pre-modern) world did not distinguish between
these systems? The other question is whether “modernity” can be understood in the
practice of Islamic law: what is the relationship between religion, state, and rights in the
Muslim world today? (Viker 2016, 205 - 220).

In pre-modern jurisprudence — for example in the Ottoman Empire — a distinction
was undoubtedly made between the state, the caliph or the sultan, as “political
institutions”, and the aforementioned schools of theologians and legal scholars, as quasi-
“religious institutions”, even though the latter were not so much institutions as bodies of
independent scholars who formulated and discussed the rules of Sharia (Viker 2005, 220 -
222). The first Sharia courts were established in the Ottoman Empire, but at that time they
were still exclusively state courts. These bodies played a direct and important role in the
lives of Muslim women and men before the legal reforms that began in the nineteenth
century and continue today. The courts were positioned to be easily accessible to the public
and used a simple, informal language (Sonbol 2023, 225 - 253).

The transition from “tradition” to “modernity” can actually be interpreted as the
state’s advancement in the field of law enforcement. The reform of family law also
strengthened the position of women in countries following Islamic religious traditions, by
making women’s right to initiate divorce (Arabic: talaq; with a corresponding declaration
of will: khul®) general, and even abolished polygamy in secularized states — such as
Tiirkiye (Carroll 1996, 91 - 126). Sharia courts in secularized states no longer operate
under state authority, but rather under quasi-arbitral jurisdiction.

In the East, Sharia courts still operate in many countries, such as Singapore
(Singapore Government Agency Website, Syariah Court), and even in Israel for the
Muslim minority (Ministry of Justice, Israel, Sharia Court). However, while these are
arbitration courts, in non-secularized states Sharia courts continue to function as state
judicial bodies. For example, in Saudi Arabia, where another name for the Sharia court is:
“general” court, which makes it clear that this is not an arbitration court dealing with
family law cases: the Sharia court has jurisdiction in all types of cases, and as a state court
(Eijk 2012, 159 - 161).
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However, accusations are occasionally made that some Sharia courts discriminate on
the basis of gender. The lack of real legal protection particularly disadvantages women
who are victims of domestic violence (Eijk 2012, 159 - 161). In the UK, unlike women of
other faiths, a significant proportion of Muslim women married in church can only divorce
through a specific religious ceremony. When a Muslim woman enters into a Sharia
marriage, she receives an Islamic marriage certificate, which sets out a number of
conditions, but does not include any information on the right to divorce. It seems that
Britain is not only a centre for Islamic banking, but religion is also taken more seriously
than in some secularising Muslim countries: in Tunisia, for example, Sharia courts no
longer decide divorce cases, and spouses have equal rights in this procedure (Golovanova
2017, 23 - 29). In the UK, immigrants appear to have developed a parallel legal system that
violates human rights, particularly the legitimate interests of women. In recent decades,
there have been serious concerns about the cultural and religious practices of Muslim
communities. The Independent Review into the Application of Sharia Law in England and
Wales, published by the UK Home Office in February 2018, was specifically
commissioned because the case law of Sharia courts was considered to be “discriminatory
against women” (GOV. UK 2018).

3. The Akhter v. Khan case

An example of such a ruling is the world-famous case of Akhter v Khan ([2020]
EWCA Civ 122), which was heard by the UK High Court on 5-6 February and 12-13 July
2018. The case concerned a dispute over a Muslim wedding ceremony known as Nikah in
traditional Islamic law, which took place in 1998. Following the ceremony, the parties
referred to themselves as husband and wife and considered themselves legally married
while they lived in Dubai between 2005 and 2011. The parties had planned to have their
marriage recognised by a civil ceremony under English law, but this was ultimately not
done.

Under English law, the legal effects of a marriage can vary depending on the
circumstances. The Marriage Act 1949 and the Matrimonial Causes Act 1973 set out the
conditions for determining whether a marriage is valid, void, voidable, or non-marriage. A
valid marriage satisfies all the conditions set out in the marriage laws. In such a case, the
parties are entitled to an equitable division of property on divorce ([2020] EWCA 122
[11]; Matrimonial Causes Act s. 21-22). In a void marriage, one of the requirements for
validity laid down in the Marriage Act is not met (Matrimonial Causes Act s. 25), but a so-
called “declaration of nullity” issued by the court on that basis allows the parties to assert
the same rights as in the event of divorce. A voidable marriage may be annulled by
application of one of the parties (section 12 of the Marriage Act). A “non-marriage” is
outside the scope of the marriage laws, and the parties are treated as a couple living in a
civil partnership. The precedent for the latter is the Gereis v. Yagoub ([1997] 1 FLR 854)
case (Kum 1997, 580 - 584).
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In Akhter v. Khan, the wife argued that the marriage was formally invalid and that
she was therefore entitled to her share of the community property, while the husband
argued that they had never married at all and that the legal consequences of non-marriage
should apply. The husband's lawyer argued that the parties had consciously chosen to have
a purely religious ceremony and that, although a civil ceremony was in question, they had
deliberately chosen not to. The wife's lawyer argued that the legal institution of non-
marriage should be reserved for situations that correspond to the literal, grammatical
interpretation of the term. Such cases include actors performing a wedding scene or parties
who are merely pretending to be married to the outside world. In his view, in such cases,
the finding that the parties were not married to each other is discriminatory against women,
as it prevents them from properly settling their property situation after cohabitation. He
also indicated that the husband's intention is to avoid giving his wife the property elements
that are due to her. It should be noted that even the Quran contains a provision for such a
case: ,,If you desire to replace a wife with another and you have given the former ‘even’ a
stack of gold "as a dowry’, do not take any of it back. Would you ‘still” take it unjustly and
very sinfully?” (Quran 4: 20).

In his judgment at first instance ([2018] EWFC 54), Judge Justice Williams found in
favour of the wife on the basis of equity. He held that the common intention of the parties
that the religious ceremony would be followed by a civil ceremony supported the
conclusion that it was a formally void marriage, but that the parties’ clear common
intention was to enter into the marriage. As a result, both parties were aware that they were
entering into a process which “involved a civil ceremony by which the marriage would be
registered.” The process had therefore begun but not been completed. On this basis, the
marriage was formally void (section 25 of the Marriage Act) and the circumstances of the
case did not allow for the conclusion of a case of non-marriage.

Secondly, the Attorney General intervened as an interested party, fearing that if the
court were to allow conscience to take over its decision-making power in this case, there
would be no logical reason to exclude other forms of marriage, no matter how unorthodox,
such as the Jumping the Broom ceremony popular among African-Americans in the United
States (Dundes 1996, 324-329). The Attorney General also argued that he saw no
difference between such non-marriage cases and civil partnership cases, in which the judge
would also have no discretion in the issue of community of marital property. The husband's
lawyer also argued that the finding of non-marriage did not constitute indirect
discrimination against women, since Article 14 of the European Convention on Human
Rights [ECHR] — protection against discrimination — is not an independent right: it must be
linked to another right. However, the right to which it could be linked in the present case
could only be the right to marry, which, in his view, had not been validly established. The
Attorney General noted that Article 8 of the ECHR — respect for private and family life —
did not automatically grant a right to divorce and, consequently, did not contain a right of
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annulment. The Attorney General also added that even if the judgment were to allow a
declaration of nullity, on the grounds that the parties intended to enter into a civil marriage,
the problem would still remain that many women who enter into a Nikah ceremony
without a civil wedding following it are left without financial protection. It is an
acknowledged fact that this is not only a very real phenomenon in England and Wales, but
is becoming increasingly widespread. A precedent must therefore be created that forces
members of the Muslim community to respect and apply the current British legislation.
The Court of Appeal, led by Sir Terence Etherton ([2020] EWCA Civ 122 (Sir Terence
Etherton MR) [128]), therefore reversed the judgment and ruled in favour of the husband,
stating that this marriage had never been concluded at all, so the wife had no legal basis to
request a division of the community property.

The laws of England and Wales have the power to override any decision made by
the Sharia courts. While the right to practice religion under Article 9 of the ECHR is
absolute, the right to manifest one’s religion is not. Similarly, the right to freedom of
association under Article 11 of the ECHR, which protects the establishment of Sharia
courts, is not an absolute right. Restrictions on both may be justified in the interests of
public safety, order, health or morals, or the protection of the rights and freedoms of
others. The Supreme Court concluded, on the basis of the above precedent, that, in view of
the concerns raised in the case, state interference may be justified in certain circumstances
and made three recommendations in its decision: legislative amendment, raising the legal
awareness of immigrants and regulating the status of Sharia courts. However, while the
first two proposals were agreed by the MEPs, the third recommendation, which concerns
regulating the status of Sharia courts, did not find unanimous support. Although the
majority concluded that regulation had more benefits than lack of intervention, others
believed that it would create the appearance of a parallel legal system, while in reality the
decisions of Sharia courts remain unrecognized by current law (UK Parliament 2019).

4. Conclusions

Sharia courts are not considered by the state authorities to be part of the British legal
system. These bodies are not courts in the strict sense of the word, as their decisions are
not legally binding. However, despite their lack of judicial power, some councils still have
considerable authority in religious matters. The social power of Sharia courts therefore lies
in the way they are viewed by their communities.

In the UK, a significant proportion of Muslim couples fail to register their marriages
in the civil registry. Those who do not register their marriages in the civil registry or who
have married in the church abroad have little recourse, as their position under British law is
similar to that of unmarried partners. Muslim women in such marriages have no option of
civil dissolution: their only option to settle their property situation and subsequently
remarry a Muslim man is a religious divorce, which requires a Sharia court order. In this
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sense, Sharia courts meet the needs of Muslim communities in the UK. This need will not
simply disappear by banning Sharia courts. This would generate a “ground movement” by
the law enforcement community, which would most likely make it even more difficult to
ensure the correct practice of law and ultimately the prohibition of discrimination. It
should also be recognized that, through their mediation role in family and personal
disputes, these bodies also play a cost-effective arbitration role in the cases of members of
the Muslim community, which relieves the burden on the state court system.

However, the multicultural United Kingdom is not only home to Muslims, but also
to Jews, Christians, Hindus and Sikhs, in large numbers. Of these, however, it is unique to
the Muslim community that it is not clear to them that British state legal sources override
their religious laws. The secularized state legal system expects everyone, including them,
to conclude their marriages in a civil procedure. In our global societies, the following
questions arise daily: is morality an absolute or relative category; is the “good” the same
for all religions and cultures; and finally, is it not a chauvinistic position for the legislator
to measure everyone in a multicultural environment by his or her own moral standard. If
we interpret the law as a “code of ethics,” we see it as a targeted set of norms or principles
that help an individual answer the moral questions that he or she faces from time to time.
The question is whether such a code should be absolute or relative. A relative code of
ethics would be a set of rules that acknowledges the truth that “circumstances may change
the right answers to particular cases” (quasi clausula rebus sic stantibus). An absolute code
of ethics, on the other hand, is not affected by any change. However, a correct code of
ethics should be neither relative nor absolute, since ethical behavior is compromised if
either of these categories is favored to the complete exclusion of the other (Blake 1966, 4 -
11). According to contextual ethics, as advocated by Christian moral philosophers, the
right decision must always be determined in the full context of reality, rather than by
applying an absolute moral law from outside. Contextual ethics in the field of law
enforcement is becoming increasingly prominent in today's globalized world (Holmes &
Rice 2012, 56 - 84).

The above problem arose already in the sixties of the last century (Singer 1967, 1 -
23), but the situation has become even more complicated in the meantime, since due to
migration we can no longer speak of homogeneous, unified religious-cultural societies. As
a result of colonization, the United Kingdom was the first in Europe to face the growing
gap between positive law as an absolute normative system and the legal consciousness of
society as a relative factor (Maret 2012), and not long after, the possibility of establishing
special arbitration courts for the growing Muslim population on the model of the British
ISC arose in the United States (Bedzow 2014, 34 - 37; Albano & Morgan 2019, 34 - 37).
However, as a development of globalization, Islamic religious practice is also changing
under the influence of host cultures (Bowen 2010), therefore it is difficult to imagine the
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development of a uniform “Western” Islamic jurisprudence even if the legal system
allowed this.

The contextual constraints of law provide a sufficient explanation for why,
according to Anthony Allott, legal adoption can be successful in the long run as a source of
inspiration rather than as an enforced program (Allott 1980, 99). Legal adoption is still
considered superficial for Muslims who settled in Europe today if they do not form an
inner identification that would establish the adopted legal order as their own custom (Allott
1980, 220 - 224). We must agree with Allott's position that the effectiveness of legislation
depends on the self-restraint of the legislator: on the realization that significant results can
only be expected if the law is treated as a model, that is, if choices are legally guaranteed.
If the legislator must resort to a radical change of law for any reason, he should not try to
implement it overnight, as Sudan attempted in 1971 by switching from English law to the
Egyptian civil code, since failure can be covered up in this way. It is more correct to be
gradual in this case as well, introducing the new law initially only as a "guideline" (Allott
1980, 107).

Based on the above reasoning, it seems clear that the EU Member States cannot
delegate the solution of the situation to the courts, nor can legislators expect lawmakers to
simply resolve this “issue” in the course of developing their daily legal practice, on a
quasi-customary basis. They cannot do this either because the EU sources of law listed in
the Introduction are clearly opposed to the application of Sharia within the legal order of
the European Union. The European Union legislators must urgently intervene at both
national and EU level, with a coordinated codification, with a view to the success of the
legal transposition.

Bibliography:

Literature

- Albano, Christine — Morgan, Laura W. (2019): Saria and Family Law: PUBLIC
POLICY AND RECENT CASES. Family Advocate 42 (2), 34-37.

- Allott, Antony (1980): The Limits of Law. London, Butterworth.

- Barber, Rebecca (2020): Saria Law, Traditional Justice and Violence against
Women: Lessons from Sudan. The Journal of Human Rights 14 (2), 247-269. DOI:
10.22096/hr.2020.121463.1200

- Bedzow, Ira (2014): The Pillars of Successful Religious Arbitration: Models for
American Islamic Arbitration based on the Beth Din of America and Muslim
Arbitration Tribunal Experience. Harvard Journal on Racial And Ethnic Justice
30 (33), 33-76.

- Blake, Eugene Carson (1966): Should the Code of Ethics in Public Life Be
Absolute or Relative? The Annals of the American Academy of Political and Social
Science, 363, 4—11.

- Boztas, Senay (2015): Sharia in the UK: The courts in the shadow of British law
offering rough justice for Muslim women. Independent, Friday 04 December 2015.

105



The Theory, Methodology and Contemporary Trends in Comparative Law Studies-2025

Elérheto: https://www.independent.co.uk/news/uk/home-news/sharia-in-the-uk-
the-courts-in-the-shadow-of-british-law-offering-rough-justice-for-muslim-
women-a6761221.htm (2024. 07. 18.)

- Bowen, John R. (2010): Can Islam be French? Pluralism and Pragmatism in a
Secular State. Princeton, N. J., Princeton University Press.

- Carroll, Lucy (1996): Qur’an 2:229: ‘A Charter Granted to Wife? Judicial Khul
in Pakistan. Islamic Law and Society 3 (1), 91-126.

- Dundes, Alan (1996): "Jumping the Broom": On the Origin and Meaning of an
African American Wedding Custom. The Journal of American Folklore 109 (433),
324-329. DOI:10.2307/541535

- Eijk, Esther. (2012): Sharia and national law in Saudi Arabia. In. Jan Michiel,
Otto:  Sharia Incorporated. Leiden, Leiden University Press, 139-180.
DOI:10.1515/9789400600171-007

- Ekhtiar, Maryam — Sardar, Marika (2004): Nineteenth-Century Iran: Continuity
and Revivalism. Metropolitan Museum of Art, October 2004. Elérheto:
https://www.metmuseum.org/toah/hd/crir/hd_crir.htm (2024. 07. 29.)

- Falus, Orsolya (2020): The Legal Institutions of Charity in the Traditional Islamic
Law. Sarajevo, Dobra Knjiga.

- Falus, Orsolya (2022): A jotékonysag és a kozosségi gondoskodds jogintézményei
a Shariaban. Polomia, InfortEditions.

- Golovanova, Natalya (2017): Saria Courts in the UK: a parallel legal system or
religious arbitration? Journal of Foreign Legislation and Comparative Law 3 (3),
23-29.

- Holmes, Vivien — Rice, Simon (2012): Our Common Future: The Imperative for
Contextual Ethics in a Connected World. In. Bartlett, Francesca — Mortensen,
Reid — Tranter, Kieran: Alternative Perspectives on Lawyers and Legal Ethics,
Routledge, London, 56—84.

- Kum, Leong Wai (1997): A Fresh Look at Void Marriage: Gereis v Yagoub.
Singapore Journal of Legal Studies, December 1997, 580-584.

- Kwark, Lawrencia (2004): The Reinvention of Tradition in African Independent
Churches as a Means to Engage Modernity. In. Venter, David: Engaging
Modernity: Methods and Cases for Studying African Independent Churches in
South Africa, Westport, Praeger, 127—146.

- Maret, Rebecca (2012): Mind the Gap: The Equality Bill and Shari'a Arbitration
Tribunals in the United Kingdom. Boston College Law Review, 36 (255), 255-283.

- Singer, Milton (1967): On understanding other cultures and one’s own. The
Journal of General Education, 19 (1), 1-23.

- Sonbol, Amira (2023): Women in Shari'ah Courts: A Historical and
Methodological Discussion. Fordham International Law Journal 27 (1), 225-253.

- Vikor, Knut S. (2016): Islamic Law in the Modern World: States, Laws, and
Constitutions. In. Buskens, Léon — van Sandwijk, Annemarie: Islamic Studies in
the Twenty-First Century: Transformations and Continuities. Amsterdam,
Amsterdam University Press, 205-222.

- Visegrady, Antal (2021): Mozaikok a vilag nagy jogrendszerei korébol. Miskolc,
Bibor Kiado.

106


https://www.independent.co.uk/news/uk/home-news/sharia-in-the-uk-the-courts-in-the-shadow-of-british-law-offering-rough-justice-for-muslim-women-a6761221.htm%20(2024
https://www.independent.co.uk/news/uk/home-news/sharia-in-the-uk-the-courts-in-the-shadow-of-british-law-offering-rough-justice-for-muslim-women-a6761221.htm%20(2024
https://www.independent.co.uk/news/uk/home-news/sharia-in-the-uk-the-courts-in-the-shadow-of-british-law-offering-rough-justice-for-muslim-women-a6761221.htm%20(2024
https://www.metmuseum.org/toah/hd/crir/hd_crir.htm%20(2024

Opx 3yiin xapvyyyican cyoaneaanvl OHoa, apea 3yi oa opuun ye-2025

Internet sources

- Al Islam. The Official Website of the Ahmadiyya Muslim Community.
https://www.alislam.org/islam/ (2025. 09. 30.)

- ISC: Islamic Sharia Council. https://www.islamic-Saria.org/ (2025. 09. 18.)

- Ministry of Justice, Israel: Saria Court.
https://www.gov.il/en/departments/ministry _of justice the shrais_courts/govil-
landing-page (2025. 09. 19.)

- Singapore Government Agency Website: Syariah Court.
https://syariahcourt.gov.sg/ (2025. 09. 19.)

- UK Parliament, House of Commons: 2 May 2019 Westminster Hall. Sharia Law
Courts. Volume  659:  debated on  Thursday 2  May  2019.
https://hansard.parliament. uk/commons/2019-05-02/debates/201F2DB0-FCES5-
412F-AAB8-83CAA66F3084/Sarial.awCourts (2025. 09.22.)

Legal sources and documents

- Akhter kontra Khan ([2020] EWCA Civ 122)

- Cheni kontra Cheni ([1962] 3 All ER §7)

- ECHR (13 February 2003): Case of Odiévre v. France (Application no. 42326/98)

- Gereis kontra Yagoub ([1997] 1 FLR 854)

- FEuropean Convention on Human Rights [ECHR]

- Treaty on the Functioning of the European Union (Official Journal of the EU C
83/47)

- Treaty on European Union (C 83/13)

- Charter of Fundamental Rights of the EU (C 83/02)

- GOV. UK (2018): The Independent Review into the Application of Saria Law in
England and Wales. Presented to Parliament by the Secretary of State for the
Home Department by Command of Her Majesty, February 2018.
https://assets.publishing.service.gov.uk/media/5a750e8040f0b6397f35d531/6.4152
_HO _CPFG Report into_Sharia_Law_in_the UK WEB.pdf (2025. 09.18.)

---000---

107


https://www.gov.il/en/departments/ministry_of_justice_the_shrais_courts/govil-landing-page
https://www.gov.il/en/departments/ministry_of_justice_the_shrais_courts/govil-landing-page
https://syariahcourt.gov.sg/

The Theory, Methodology and Contemporary Trends in Comparative Law Studies-2025

Sans “THE THEORY. METHODOLOGY, AND CONTEMPORARY
coMPARATIVE TRENDS IN COMPARATIVE LAW STUDIES™

Eszter Csabane Herger

Dr. (Se.D). Professor, Universily of Pecs

METHODS OF COMPARATIVE LEGAL HISTORY RESEARCH FROM
HUNGARIAN PERSPECTIVE

Eszter Cs. HERGER
Full Professor, Doctor of the Hungarian Academy of
Sciences, University of Pécs

Abstract: In this study, we examine when historical research and the comparative
method appeared in European jurisprudence in the region influenced by German legal
development. We review how the two methods can be used together and what scientific
advantages this may have, and then draw attention to the dangers that may arise if the
scientifically accepted limits of historical legal comparison are ignored in research.

Keywords: historical research, comparative method, comparative legal history,
national legal development, legal transfer, universal legal norms

1.The connection between national legal development and European legal
culture

Due to Hungary's geographical, cultural, and political ties, the Hungarian legal
system and jurisprudence were primarily influenced by German legal culture until the end
of World War II. It is therefore no coincidence that, albeit with some delay, scientific
methods have also been influenced. Janos Reiner, a renowned Hungarian private lawyer,
wrote in the journal Jogtudomanyi Kozlony (Legal Gazette) some 130 years ago, in 1895,
about "how much we need to acquire a foundation in legal history for our legal
knowledge." He believed that "we must delve deeper into every aspect of the legal history
of the European peoples in order to understand (...) the true content and essence of a given
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institution."'®® Some three decades later, Jozsef Illés, professor at the Royal Pazméany Péter
University in Budapest, also emphasized that “the study of European legal development
(...) is absolutely essential in researching Hungarian legal development, (since) our country
is the easternmost representative and recipient of Western European culture. Hungarian
law, in addition to its specific development, has drawn most of its institutions from
universal European law stemming from a common culture."'®" Therefore, in order to
interpret our legal institutions properly, it is necessary not only to examine national law,
but also to review the effects it has had. This procedure can increase the effectiveness of
law enforcement and future legislation in all legal systems.

2.The emergence of comparative legal history in German jurisprudence

Reiner and Illés's insistence can be interpreted in terms of two research methods.
One method, historical research, has been accepted since the turn of the 18th and 19th
centuries and is even considered a necessary prerequisite for the philosophical foundation
of jurisprudence and organic legal development. Friedrich Carl von Savigny (1779-1861)
was still a young lecturer in pandect law and criminal law in Marburg when, in 1802, he
stated in his lecture on legal methodology that jurisprudence (Jurisprudenz,
Gesetzgebungswissenschaft) is the historical representation of the legislative function of a
state in the fields of private law and criminal law. According to him, three basic principles
follow from this concept: 1) jurisprudence is essentially a historical science; 2) therefore, it
is a philosophical science; 3) there is a connection between the exegetical and systematic
elements, and legal methodology achieves perfection in this connection.'®> Those who
presented one element in its entirety used only part of the complete method. Their work is
not yet usable or useful. The presentation must cover the appearance of both elements in
legal norms and show the connection between the two elements. The actual historical
analysis is a new perspective in science, continued the young master in his lecture notes,
which depicts the connection between jurisprudence and the history of the state and the
people. The system must be progressive, explained with examples. The practical
significance of this part depends on the circumstances, and this systematization, he added,
is undoubtedly the greatest in Roman law.!®* In a later lecture, Savigny also explained how
he saw the role of so-called external and internal legal history. External legal history, the
historical context and sources of law should be “clarified first and then always referred
back to”, while he considered the latter task to be the presentation of legal institutions in
antiquity, although he questioned whether, within this period, it was possible to cover all

160 Reiner, Janos: Szemle a jogtorténelmi és egyhdzjogi irodalom kérébdl [Review of legal history and canon
law literature]. Jogtudomanyi KozIlény No. 5/1895, 33-35.

161 [ligs, Jozsef: Bevezetés a magyar jog torténetébe. A forrdasok torténete [Introduction to the history of
Hungarian law. The history of sources], Budapest 1930 (2™ edition), 21.

162 Savigny, Friedrich Carl von: Vorlesungen iiber juristische Methodologie 1802-1842. In: Mazzacane, Aldo
(ed. and introduction): Studien zur europdischen Rechtsgeschichte. Verdffentilichungen des Max-Planck-
Instituts fiir europdische Rechtsgeschichte. Neue, erweiterte Auflage. Frankfurt am Main 2004, 91.
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legal institutions, the “whole” (Ganze).'** Savigny cited the second edition of Gustav von
Hugo's (1764-1844) textbook on Roman legal history, published in 1799, as the only
positive example of the combined application of historical and philosophical elements in
his own time.!'> The German historical school of law (Historische Rechtsschule), which
emerged in the second decade of the 19th century, took these ideas as a basis for its
exploration of Germanic/German and Roman legal development, and it was in this spirit
that Karl Friedrich Eichhorn (1781-1854) published the first source-oriented, compiled in
accordance with modern scientific requirements, in four volumes between 1808 and 1823,
and the world's first journal of jurisprudence, the Zeitschrift fiir geschichtliche
Rechtswissenschaft, was published in fifteen volumes between 1814 and 1850. Although
historical research was first used as a working method in jurisprudence by representatives
of the school, regardless of the specific subject of the investigation, the father of German
legal history is not considered to be the founders of the school, but rather one of their early
predecessors, the humanist polymath from Helmstedt (Hermann Conring), who earned this
title by being the first to attempt to refute the so-called Lothar legend, the alleged adoption
of Roman law by Lothar III's imperial law.!®

The other method, comparative law, gained importance in the 19th century, among
others in the work of Paul Johann Anselm von Feuerbach (1775-1833), a follower of
Kantian teachings, who — departing from his universal, historical approach — emphasized
the comparison of existing legal institutions.'®” The background cannot be ignored in terms
of comparative law either. Just as the first work of comparative law, considered to be the
“Collatio legum Mosaicarum et Romanarum”'®®, was created for practical purposes at the
turn of the 4th and 5th centuries, it is also understandable from a practical point of view
that certain Germanic tribal legal records were copied into small handbooks in the Frankish
Empire in the 9th century so that judges applying the principle of ius personalis would
always have the necessary legal material at their fingertips. Just as later glossators and
commentators compared certain provisions of Roman law, Germanic law, and canon
law,'® Feuerbach was also motivated by practicality. Despite its antecedents, comparative
law was nevertheless a product of the Romantic era, and this program was very close to the
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general aspirations of Western philosophy, the examination of the formation of our
historical worldview, or, as Friedrich Nietzsche (1844-1900) put it, the "science of
universal existence" (Wissenschaft des universalen Werdens).'"

It is questionable to what extent the two methods, historical and comparative legal
analysis, can be applied together. The Gottingen philologist and jurist Johann Friedrich
Reitemeier (1755-1839) was perhaps the first to apply the synchronic method not only to
external but also to internal legal history in his encyclopedia published in 1785. He
analyzed the principles of natural law and so-called general positive law (allgemeines
positives Recht), then reviewed German legal history from the Germanic-Frankish period
to his own time, presenting Roman, German, and canon law in parallel. His ideas did not
remain without effect: German legal historians still consider Reitemeier's encyclopedia,
especially its scientific program'”! as set out in the preface, to be a key work in the
transition from 18th-century natural law to 19th-century historical jurisprudence.'’”> While
still in Kiel, Anton Friedrich Justus Thibaut (1770-1840) published his work on the
methodology of legal education in 1797, in which he expressed similar ideas. He saw the
main direction of positive law education in the field of private law as achievable through a
comparison of Roman and German law (gemeines und allgemeines Recht)'™ and the
presentation of elements of feudal law and canon law (besonderes Privatrecht).'™
Historical legal comparison was, in his view, a necessary consequence of legal
particularism.'” Johann Stephan Piitter (1725-1807), a representative of the comparative
approach to late natural law, also spoke of the legitimacy of the so-called historical and
comparative method, taking into account the results of the humanist school focusing on
antiquity and natural law scholars turning to the Old and New Testament legal systems in
the 16th and 17th centuries. While Piitter formulated the requirement of applying law
based on comparison'”®, and his aforementioned student Hugo found legal comparison
suitable for establishing a "new natural law" in line with the needs of the age'”’, the leading
figures of the historical school of law, primarily Savigny, rejected comparative law, in
contrast to these two precursors of the school.!”® Del Vecchio saw the reason for this in the
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fact that Savigny's "cult" of Roman law replaced natural law, which he considered
outdated!”?, but the explanation is perhaps not so simple.

Savigny did not reject comparative law itself: he merely stated that there was “some
truth” in Feuerbach’s early demand for a universal history of law
(Universalrechtsgeschichte). However, in the form in which Feuerbach and Thibaut
implemented it, comparative law could, in his opinion, lead to “serious errors”: research
that was not sufficiently thorough, although carried out “under the name of grand and
powerful ideas,” would lead to “superficial half-truths.”'®® However, he expressly denied
the need for equal research and presentation of different legal cultures due to their varying
degrees of development. Savigny considered both the original national law and the adopted
law that had become national law to be own law of the nation.'®! Therefore, he considered
it necessary to compare Germanic law, Roman law, and canon law, in that order. The
renowned Romanist believed that “it must be borne in mind that Germanic law cannot be
scientifically limited to the law applicable in Germany, but rather extends to all Germanic
tribes. The law of foreign nations has very different significance for us, depending on
whether the given people are more or less closely related to us, yet the law of European
nations of non-Germanic origin—regardless of their foreign origin—affects us much more
than the law of Eastern peoples." '¥* Savigny therefore considered non-universal, i.e.
limited in scope, precise comparisons to be acceptable, and the examination of the laws of
related peoples to be natural. Thus, the main subject of German legal history became the
study of pan-German connections and their conflict with foreign influences. '*> The
romantic idea of the "folk spirit" (Volksgeist) came into conflict with the natural law of the
Enlightenment, and the people as a collective entity were given a special spiritual content.
The difference was that the Romanist Savigny derived the folk spirit from received Roman
law, while the Germanists derived it from German law prior to the age of reception'.
Germanists approached the role of Roman law in the development of German law from a
different angle than the Romanist wing of the school, but the use of the comparative
method was unavoidable for them as well.

Thanks to this common feature, universal legal history (Universalrechtsgeschichte)
emerged in 19th-century Germany as comparative legal history and comparative
jurisprudence (Vergleichende Rechtswissenschaft).'®> Although Hungarian legal historian
Jozsef 1l1és spoke highly of French comparative legal history (histoire des législations
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comparées) and English historical jurisprudence in 1930, he attributed the greatest
influence to German comparative law, since, in addition to their role in domestic legal
development, their extraordinary collection of sources also provided valuable data to
scholars of other nations. '8¢ Their association, founded in Berlin (Internationale
Vereinigung fiir Vergleichende Rechtswissenschaft und Volkswirtschaftslehre), operated
between 1894 and 1933, and from 1878 onwards they also launched a journal (Zeitschrift
fiir Vergleichende Rechtswissenschaft) to publish the data they had collected.

Germanists approached legal comparison from a different angle than the Romanist
wing of the historical school of law but essentially considered it necessary within the same
framework. Viktor Platner (1822-1888), professor of law at Marburg, believed that the
most important question for private law was what influence Roman law had on German
law, its secular and divine components (state law / ecclesiastical law), "what is the
relationship between these three elements of law, Germanic, Roman, and Christian, and
what are their mutual functions."'®” According to Platner, "the nature and concept of every
law is essentially determined by the prevailing view among the people concerned
regarding the origin of the law."!® He considered German law to be of divine origin'®’:
Since Germanic legal customs developed in a form adapted to Christianity, he did not
concern himself with other legal systems.!'*® Karl Adolf Schmidt von Ilmenau (18015-
1903) examined the influence of Roman legal principles on German thought, while Otto
von Gierke (1841-1921) also dealt exclusively with Roman and canon law corporate
doctrine and its influence on German association law in his ambitious four-volume work
(Das deutsche Genosschenschaftsrecht, 1868, 1873, 1881, 1913). In 1875, Karl von Amira
(1848-1930) — following in the footsteps of Jacob Ludwig Karl Grimm (1785-1863) —
elevated the comparative method to a program of Germanic legal history with his lecture
"Uber Zweck und Mittel der germanischen Rechtsgeschichte” for the purpose of
"reconstructing common Germanic law." Then, German-Austrian legal historian Professor
Julius von Ficker (1826-1902), elaborated on this in detail and then published in 1891 the

procedure for applying comparison, which he considered to be correct.'”!

3. The limits of the comparative legal history method

In the field of family law, elements of traditional (pre-Christian) legal culture and
biblical legal culture developed in close interaction in Europe, making this area of law
particularly suitable for illustrating the limits of comparative legal history method.
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The German scholars of family law history, university professors, and practicing
judges typically applied the historical comparative method within certain limits. With
regard to the Germanic-Frankish period, the legal systems of other Germanic peoples, the
Anglo-Saxons and the North Germanic peoples, were also examined, then, with regard to
the later centuries of the Middle Ages and the development of law in modern times, after a
necessary review of Roman and Germanic views, they concentrated on comparing German
particular rights, satisfying the needs of legal practice. As Christian Ludwig Runde (1773-
1849) put it in 1841: "German matrimonial property law (...) is perhaps in greater need of
historical-dogmatic and — based on the legal provisions of most German provinces —
comparative examination than any other subject of private law. My forty years of judicial
practice in a province where the most diverse forms of each institution occur, while written
legal norms are very scarce and customary law fluctuates due to often divergent legal
practices, compel me to contribute to this endeavour." ' This approach remained
unchanged in the second half of the century. Germanist Richard Carl Heinrich Schroeder
(later Schroder, 1838-1917) noted with some self-criticism in the first volume of his
extensive series on the history of matrimonial property law that, due to the abundance of
particular rights, he was unable to examine the legal development of related Germanic
peoples and neighbouring peoples (Celts, Slavs). Although he considered it necessary, as a
first step he concentrated only on comparing the laws of the Germanic and Anglo-Saxon
(in his opinion, also Germanic) peoples in the Germanic-Frankish period, and then up to
the time of reception.!”* Nevertheless, he made numerous digressions in his four-volume
work (1863, 1868, 1871, 1874). When examining the scope of German law, he repeatedly
referred to the 1845 Bratislava edition of the city law book of Buda in Hungary, the work
of Andreas Michnay and Paul Lichner, and its provisions on matrimonial property law for
comparison.'”* (He presented the development of law from the age of reception to the age
of codification in his later works.) It should be added that legal texts on marriage law from
the period after the turn of the 15th and 16th centuries did not only deal with the
comparison of particular German laws and gemeines Recht: Eduard Bartels (1832-1907)
also described denominational laws (Roman Catholic, Lutheran, Calvinist, and Jewish law)
with regard to matrimonial law.'*>

However, within the historical school of law, there were also examples of authors
undertaking much broader, even universal comparisons. The Hegelian Eduard Gans (1797-
1839), a student of Thibaut, presented the first two volumes of his work on inheritance law
to the academic community in 1824-1825. He examined not only the history of Roman
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law, but also Indian, Chinese, Mosaic-Talmudic Hebrew, Islamic, so-called Eastern and
Attic law'®, and in the next two volumes, he also dealt with canon law from the Middle
Ages, Roman law as received in Italy, Spain, and Portugal, French Roman-Germanic and
English Roman-Germanic law, as well as Scottish developments and Scandinavian
Germanic law with great care.!”” Gans, who came from an assimilated, liberal Jewish
banking family, became an associate professor at the University of Berlin in 1826, one
year after his baptism, and then a full professor in 1828. His lectures made him extremely
popular among law students in Berlin. However, Savigny did not sympathize with the
jurist, who professed the ideas of the Vormaérz, until his tragic death at the age of 42. It is
noteworthy that, although Roman law served as a starting point for comparison due to the
historical role of the Roman Empire, Gans did not use this cornerstone to level the laws of
different peoples. '*® Unfortunately, he was unable to continue his research beyond the
Middle Ages.

Like Gans, Karl Theodor Piitter (1803-1875), also a Hegelian, believed that much
more was needed than a historical approach. The study of law must cover all stages and
forms of legal development, namely in the legal systems of all peoples, in order to
demonstrate the “perfect development” of law.'” A few years after Piittel's work (1850),
the young Austrian jurist Josef Unger (1828-1913) attempted a similarly universal
comparison of the institution of marriage. >* In his later works, however, he moved away
from comparative law and became more interested in presenting the results of German
private law scholarship and systematizing Austrian private law. Also noteworthy is Albert
Hermann Post's (1839-1895) monograph on the history of family law, published in 1890.
In the preface, Post mentioned two methods of legal comparison: a monographic analysis
of the entire body of law of a particular people (grouping by people) and a presentation of
the development history of a given legal institution, covering, if possible, the legal life of
all peoples of the world (grouping by legal institution). In the first method, he saw the
desired result in the deepest understanding of the legal life of a given people, and in the
second, in grasping the spirit of the people that shapes the law (der Recht bildende
Volksgeist in der Menschheit). He believed that comparative jurisprudence should use both
methods if it wanted to take a multifaceted approach, but he did not deny that the state of
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general legal history at the time made it much more feasible to prioritize or exclusively use

one of the methods.?!

Gans's unfinished work also confirms Hamza Gabor's assertion: specialists in
ancient law and scholars engaged in modern comparative law have not built "a bridge of
comparison between the examination of ancient and modern legal institutions." The
ancient precedents for comparison were ignored even by Romanists such as Rudolph von
Jhering (1818-1892), who emphasized its necessity in modern law.?* It is worth adding to
Hamza's statement that two years after Jhering's death, in 1894, his unfinished 486-page
work on the prehistory of the Indo-European peoples was published. In it, he described the
cultural heritage of the Aryan "mother people" (Muttervolk)*®, then compared the legal
cultures of the Aryan and Semitic peoples®** and characterized the influence of Babylonian
legal culture on the Aryans?®, clearly in accordance with the idea of organic legal
development. The character of a people reflects the entirety of the nation's historical
events: "An individual is born into something," wrote the Romanist master, "but a people
became something while becoming a people, that is, its character is solely the work of
history and not of nature."?%

Paul Koschaker (1879-1951), professor of Roman law, comparative law, and
German civil law, drew attention in 1936, amid the flourishing of the Neo-Germanic cult,
to the fact that the conclusions drawn by Germanists from comparative law were not
necessarily highly probable. >’ In the following years, the Austrian legal historian
researched Oriental legal history and compared Eastern and Western legal developments at
the University of Berlin. However, from 1941 onwards, as a professor of Roman law in
Tiibingen, he emphasized the European influence of Roman law in contrast to the
Germanic perspective of the Nazi era. Among the critics was Bernhardt Rehfeldt (1902-
1968), who, in a lecture given at the University of Bonn in 1942, argued that the
comparative method developed by Julius von Ficker (1826-1902) in the works of German
legal scholars did not always lead to correct conclusions: independent but parallel
developments did not always result in identical changes in the legal system, and identical
causes did not necessarily have identical consequences. "The methods (i.e., comparisons)
that can be applied with such brilliant results in the fields of biology and linguistics
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encounter limitations when they come into contact with law, a phenomenon that plays a
unique and special role in the life of human communities."?*® Rehfeldt's comments should
also be evaluated in light of the fact that from 1926 through the Nazi era and into the
postwar years, he served continuously in the judiciary, while he became an extraordinary
professor in 1943 and a full professor in 1948, and remained a recognized authority on
German legal history, civil law, and commercial law until his death. After World War I1, in
1948, at a meeting of the re-established German Academy of Sciences in Berlin, Heinrich
Mitteis (1889-1952), a professor of legal history, canon law, and German private law,
speaking on the problem of legal history and historical continuity, emphasized that the task
of legal history as a science is to grasp the connections as deeply as possible with great
precision, to show where there is real continuity and what is only pseudo-science.?” It is
worth noting that Mitteis did not join the Nazi party, and his career developed accordingly.

The second main criticism of the comparative legal history method, as Savigny also
pointed out, concerned the breadth of the subject matter of the comparison and the
resulting superficiality. Rehfeldt emphasized that without similarities between the legal
systems of different peoples, comparative jurisprudence and comparative legal history
could not exist, and that such similarities presuppose kinship between peoples, or at least
linguistic kinship.?!° The reason for this conclusion is that the objectives of those engaged
in Universalrechtsgeschichte were often too ambitious, as unfortunately exemplified by
Post's aforementioned monograph on the history of family law. Post, considered the father
of jurisprudence based on German folk life research?!!, sought to go beyond the
institutional approach and conduct a universal, ethnological comparison of key elements of
family law norms (kinship, betrothal, marriage and divorce, matrimonial property law, and
extramarital sexual relations).?!? Thus, the findings of his single-volume, 368-page work
often appear sketchy, confirming Savigny's concerns cited above. On the one hand, there
was no attempt to present and compare the detailed rules, so it was not clear whether these
were institutions that were truly identical or merely similar in function but different in
nature. On the other hand, questions may arise regarding the German, English, and French
literature used without knowledge of the original source languages. The author took an
ethnological approach, but examined cultures that were very different from each other in
terms of time and space, including Hindu, Basque, Burmese, South Slavic, and Germanic
legal customs, covering the age of societies organized on the basis of kinship and the
breakdown of clan ties. He did not explain to his readers why he chose these peoples, why
he considered the comparison possible despite the temporal, geographical, cultural, and
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obvious social differences, nor did he explain how he was able to draw general conclusions
based on his examples. Similar to Post, Austrian Richard Thurnwald (1869-1954) also
sought to compare the rights of all peoples around the globe. After spending time in the US
and England, he returned to Europe in the 1930s and became a professor of ethnography,
folk psychology, and sociology in Berlin. In his work published in 1934, he identified
reciprocity and general mutuality as the common denominator of the rights of peoples®'?,
and on this basis, he arrived at general conclusions without resorting to deep, detailed
analysis.?!* Contemporary criticism of Post's work primarily concerned the wide range of
institutions and peoples examined, while in Thurnwald's case, we can add that the depth
expected in comparative law was also lacking. His approach was not that of a lawyer or
legal historian, but rather that of an ethnographer. He sought to show what ancient and
later institutions could generally be found among different peoples.?!> Rehfeldt's words,
which he formulated with regard to the limits of comparative legal history research, are
serious and worthy of consideration: "The wings of birds and bats do not indicate a
common origin, but are merely analogous formations."?'¢ "The comparative historical
method can only be applied in a narrow range" that is "purely historical" and not
determined by "clearly recognizable ethnological generalities" and "psychophysical folk

characteristics that remain veiled to us."*"’

4. The use of historical legal comparison in the development of national law

After the scientific establishment of the boundaries of comparative legal history
research in German jurisprudence in the middle of the 20th century, in recent decades,
representatives of legal history have not questioned this, even though changes in the
Hungarian legal system after World War 1I, especially after Act XX of 1949 (the first
written Hungarian constitution), were primarily influenced by Soviet legal policy
objectives until 1989-90.2'® However, it has been and continues to be the subject of
academic debate as to what extent (comparative) legal history research can contribute to
the effectiveness of legislation and law implementation. In 1947, Heinrich Mitteis asked
the question: "Why does legal history exist at all? What can legal history offer to the
historical sciences as a whole and to jurisprudence, what is its meaning and value for the
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215 See also: Goumagias, Konstantinos: Richard Thurnwald. In: Grofifeld, Bernhard (ed.): Rechtsvergleicher —
Verkannt, vergessen, verdrdngt. Miinster — Hamburg — London 2000, 192-210.

216 Rehfeldt, Grenzen der vergleichenden Methode in der rechisgeschichtlichen Forschung, 13.

217 Rehfeldt, Grenzen der vergleichenden Methode in der rechtsgeschichtlichen Forschung, 16.

218 Rulesar, Kalman: A torténeti szemlélet a XX. szdzad jogtudomanydban [The historical approach in 20th-
century jurisprudence]. Allam- és Jogtudomdny No. 3/1962, 314-355, and Horvdth, Pdl: Bevezetés az
osszehasonlito jogtorténet alapelemeibe. Budapest 1979, 48-72.
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contemporary world, how does it repay the effort and work invested in it? Does it have any

living value at all, or is it merely dead material in the hands of specialists (...)?"?"

I am convinced that Mitteis' question should be phrased differently. Can
jurisprudence exist without legal history? In his methodological lecture given in Marburg
in the summer semester of 1809 as an introduction to his course on pandect law, Savigny
sought an answer to the question of how jurisprudence can and should be learned. In
addition to the absolute and literary methods, he mentioned the academic method,
university education, as a third method.?*° By absolute method, he meant the processing of
sources based on fundamental principles, which, in his view, is made possible by the
combined application of philological (/nterpretation), systematic (System), and historical
(innere Rechtsgeschichte) approaches. His explanation of the historical method was as
follows: "the content of the law must be examined as a successive whole, in accordance
with the law of historical development, i.e., with regard to the necessary connections
between different periods of the same people." "None of the three operations can stand
alone. Each is only one element of the perfect science."?*! When applying the literary
method, which he understood to mean systematic learning from textbooks, he emphasized
that a given work contains the author's views and reflects the spirit of the age, meaning that
the reader is compelled to read critically and view what is written as only one part of
historical development as a whole.??? Finally, he concluded about the academic method
that "every book, even the best, is only one point in the entire history of science”, and a
lecture must represent a higher level than this; it introduces the student to the entirety of
science and its literature."??® The academic method thus presupposes that the teacher
imparts knowledge that he himself has acquired using these three methods. Legal science
therefore cannot exist without knowledge of the historical development of the institution
under study, and separating historical development from the living legal institution is
pointless from the perspective of understanding the law.

According to Mitteis' assessment, legal history plays a dual role. On the one hand, it
belongs to the historical sciences, i.e., the central field of philosophy, but at the same time,
it also forms a branch of jurisprudence, and is therefore an applied discipline aimed
predominantly at practical purposes.?* In the first case, it is "not the history of law, but

history formulated from the perspective of law (the legal ideal),"?%

while its practical
purpose is to "protect legal science from the coldness of positivism."??® And if we strive to

build the bridge between ancient constructions and modern legal institutions that Hamza

219 Mitteis, Heinrich: Vom Lebenswert der Rechtsgeschichte. Weimar 1947, 8.
220 Savigny, Vorlesungen iiber juristische Methodologie, 2135.

221 Savigny, Vorlesungen iiber juristische Methodologie, 216.

222 Savigny, Vorlesungen iiber juristische Methodologie, 228-229.

223 Savigny, Vorlesungen iiber juristische Methodologie, 245.

224 Mitteis, Vom Lebenswert der Rechtsgeschichte, 9.

225 Mitteis, Vom Lebenswert der Rechtsgeschichte, 128.

226 Mitteis, Vom Lebenswert der Rechtsgeschichte, 129.

119



The Theory, Methodology and Contemporary Trends in Comparative Law Studies-2025

finds lacking, as many representatives of universal legal history have already attempted to
do, this utilization could be even greater. Hungary's current constitution, the Fundamental
Law of April 15, 2011, states (art. R 3) that “The provisions of the Fundamental Law shall
be interpreted in accordance with their purposes, the National Avowal contained therein
and the achievements of our historic constitution.” As a result, the importance of legal
history research has become even more pronounced today. Finally, there is no doubt that
the results of our domestic legal development (its strengths and areas requiring
improvement) are even more evident when using the comparative law method.

---000---
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227 Be3yciosno, 6 OaHHOM MeKCme 6 CULY OYeBUOHbBIX NPUYLH Mbl KACAEMCA IULLb HeKOMOPbIX Hauboiee
0a306b1X KOMNOHEHMOB UCCIEYeMOU NPOOIeMAMUKUL.
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Benenue. B mocnenHee BpeMss TEpPMUHBI «KPUTUYECKH Ba)KHBIC MaTEpHUANbDy WIN
«KpUTHUYECKH BakHbIe MuHepaibD» (critical materials) m «pemko3emMenbHBIE 3IIEMEHTHD)
(rare earth elements) cTamu HEOTHEMIIEMOM YaCTHIO MTOJIUTUKO-TIPABOBOTO JICKCHKOHA.

Karteropust KpUTHUYECKHM BaKHBIX MHHEPaJOB HMEET B CBOCH OCHOBE
MIPEUMYIIECTBEHHO TIOJIUTIKOHOMUYECKYI0 Tpupony. llepedeHr Takux MHHEPAJIOB
(dopMHpyeTCsT Ka)XXIbIM TOCYAapCTBOM WIIM TPYMIIO FOCYJapCTB UCXOJS M3 MPHOPUTETOB
BHYTPCHHEH M BHEIIHEH IOJUTHKH, C YYETOM KOMIUIEKCAa SKOHOMHYECKHX M HHBIX
nerepmuHant. Hampumep, B CoenunenHbix llltarax AMepuku JerajabHOE ONpeseeHUe
KPUTHYECKH Ba)KHBIX MHUHEPAJIOB 3aKkperuieHo B JHepreTuueckoM akte 2020 roga (Energy
Act of 2020), uakopropupoBanHoM B pazmen 30 Ceoma 3akonoB CIIA. CormacHo
maparpady 1606(a)(2) ykazaHHOTO pas3fena, K KPUTHYSCKH BaXKHBIM MaTepuaiam
OTHECEHBI HEemoTpeOssieMble B KaueCTBE TOIJIMBA MHHEpAbl, 3JIEMEHTHI, BELIECTBA HJIH
MaTepHaibl,  KOTOpbIE  ONpeAesitoTcss ~ MHHHCTPOM — DHEPreTHKH — Kak:  a)
XapaKTepU3YIONIHECs] BBICOKOM YSI3BUMOCTBIO IETIOYEK ITOCTABOK WIIM BBIMTOTHSIONIUE
KPUTHYECKYIO (PYHKIMIO B OJHON M Oo0Jiee TEeXHOJOTHUSX, CBA3aHHBIX C MPOU3BOICTBOM,
repenavyeld ¥ XpaHEHWEM DJHEPruu, W b) TMOoANanarolife IMOJa KaTerOpHI0 KPUTHUECKHUX
MuHepanoB [7, c2]. 26 aprycra 2025 roma ['eomormyeckast cmyxx6a CIIA (USGS)
oryOnukoBasia cBo mpoekT CHHMCOK BaXHEHIINX MHUHEpaioB 2025 roma, mpeaocTaBiIss
BO3MOXKHOCTh JIJISI OOIIECTBEHHOrOo oOCyxkaeHus a0 25 ceHrsops 2025 roma. Ha
CeTOMHSIIHMNA JCHb CIHCOK TMPHHAT W ONpenesseT 54 MUHEpaJbHBIX BHAOB CHIPHS,
KPUTHYECKA BaXXHBIX I DKOHOMHKHA M HarmoHabHON Oe3zomacHoctu CIIIA. Dtor
CIIMCOK, OCHOBAaHHBIH Ha OONIMPHOM MOJICIIUPOBAHUHU CIICHApHEeB COOEB B TOPTOBIC H
MIPOMBINICHHON 3aBUCHMOCTH, BBISBIISIET YS3BUMOCTH B IIEMIOYKAX TTOCTABOK AMEPHUKH U
TpejiaraeT CTPaTernd OCBOCHHS PECypCOB, WHBECTHIMH WM TIOBBIIMIEHUS YCTOWYHBOCTH
rocynapctsa [3].

AHanu3 KATalCKOM MPakTHKH B JTAHHOM 00JACTH CONPSIKEH C PSOOM TPYAHOCTEH,
00yCITOBIIEHHBIX KaK $3BIKOBBIM 0apbepoM, TaK M OTPaHHYEHHOW TPaHCIAPEHTHOCTHIO
HpoIecca TOCYIapCTBEHHOIO HOPMOTBOpUecTBa>?®, Kak CBHIETENLCTBYIOT MyONUKALIUK B
pelleH3upPYyEeMBIX HaydHbIX W3maHmsIX, Kwurailickas Hapommas PecryOnmmka mimuTenpHOE
BpeMs BO3JEPKHUBAIACh OT O(UIMAIBHOTO OOHAPOAOBAHMS MEPEUHS KPUTHUECKH BaXKHBIX
TIOJIE3HBIX MCKoTaeMbIX. [lepBhrit momoOHkIH JoKyMeHT ObuT chopmupoBan B 2016 roxy B
pamkax HarmoHanpHOTrO miiaHa pa3BUTHS MUHEPAJIBHO-CHIPhEBOW 0a3bl M BKiIOUan 24
BUJa CTparermyeckux MuHepaiioB (14 meraioB, 4 HemeTamia M 6 DHEPreTHYECKHX
pecypcos) [7, c.3].

B 2024 romy pacnopsbkenuem llpaButensctBa Poccuiickoit deneparmu  Obu1
oumanbHO yTBEPXKICH NMEpedeHb NeUUUTHBIX BUIOB TBEPIBIX IOJIE3HBIX UCKOMAEMBbIX.

228 B 0annom cnyuae obpawenue k npakmuxe KHP obycrosenen cmanoenenuem Kumas kax 00nozo u3z
OCHOBHBIX USPOKO8 HA COBPEMEHHOM PbIHKE KPUMUYECKU 8AXNCHBIX MUHEPAIO8.
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VYkazanuelii peectp coctouT u3 10 mo3unmii, TA€ BOCHMYIO TO3UIUIO 3aHUMAET
o0BeIMHEHHAs TPyIa PEAKNX, B TOM YHCIE PeIKO3eMeNbHBIX MeTauioB [10].

Monronuss  obimagaeT KpPyHIHBIMH — 3allacaMHd  PEIKO3EMENbHBIX — DJICMEHTOB.
leonormueckas ciyxx6a CIHIA oneHuBana 3amachl PEIKO3EMEIbHBIX DSJIEMEHTOB B
Monroauu B 31 muH. T. Ha cOBpeMEeHHOM 3Tane COBOKYIIHBIE 3amachl OLEHUBaOTCS B 3.1
MJIH. T. MeHee aMOuUIIMO3HAas OIICHKA, 110 MHEHHIO OOJIBIIMHCTBA MCCIeAoBaTeNel, CBI3aHa
¢ yriayOiieHreM HCCIeoBaHuK B 00J1aCTH Te0I0ropasBeaxu [5;6].

Hapacrarormass moTpeOHOCT COBPEMEHHOH NHMBWIM3AINH B PEAKO3EMETHHBIX
DJICMCHTAaX, PaBHO KaK U B MHBIX BUAAX KPUTUYCCKU BaXXHBIX MUHEPAJIOB, MMOBBINICHUE UX
3HAYUMOCTH JII SKOHOMHUYECKOTO Pa3BUTHS TOCYIApCTB, a Takke reorpaduveckoe U
TeOMOoINTHIeCKOe cocencTBO Poccuiickoit ®enepammn u  PecryOnmku  MoHTOMHS
MPEJICTABISIFOT COOOM OCHOBY JUISI CPaBHUTEIBHO-IIPABOBOIO HMCCIIEAOBAaHUS BOIPOCa O
PETYJIHPOBAHUU HOOBIYM KPUTHUYECKU BaXKHBIX MHHEPAJIOB B HAIIIUX CTpaHaX.

OcHoBHOe coepskaHue.

IIpaBoBoe peryinpoBaHue J00bLIYM KPHTHYECKH BAaKHBIX MHHEPAJIOB B
Poccun.

Koncturynust Poccuiickoit @eneparum 3akperuiger B 4.2 ¢T.9 MOJOKEHUE O TOM,
YTO 3eMJIM, Hedpa W Jpyrue MNpPUPOAHBIE PEecypchl MOTYT HAaXOAMTHCS B YACTHOW,
rOCYJapCTBEHHOW, MYHUIMIIANEHOW M JIpyrux (opmax cOOCTBEHHOCTH. TeM He MeHee
3akoH P® «O mHegpax» 1992 1. 3akpersieT HCKIIOUUTENBHO TOCYJapCTBEHHYIO
COOCTBEHHOCTH Ha HENpa, a B CT. 2.1, ompenenseT ydacTku Hep (emepalbHOTO 3HAUCHMSI,
OTHOCS K HHUM, CPeO MpPOYEro, MECTOPOXKICHHS ypaHa, PEIKO3EMENbHBIX METaJlIOB,
HUKeNs, KoOanbTa, TaHTajla, HUOOMS, OEpWIUIMS, JUTUS M JPYTUX CTPaTerHYeCKHX
MTOJIE3HBIX HCKOoMaeMbIX. [IpaBo monb30BaHMSA TaKMMH Y9acTKaMH MPEOCTaBIAETCS Ha
JULEH3UOHHON OCHOBE HUCKIIIOUUTENBHO IO pemeHuto [Ipasurenscrtea PO. DenepanbHblil
3aKkoH «O cornameHusx o pasgene npoxykuum» 1995 r. npegycmaTpuBaeT BO3MOXHOCTh
3aKJIIOYEHHS] TaKOTO COTJIAIICHHS, B TOM 4YHCIE, Ui J0ObIYM KPUTHUYECKH Ba)KHBIX
MUHEPAJIOB, OJHAKO, Ha IMpaKTHKE 3aKIIOUeHHEe TaKWX COIJAallleHuH B TIOCIeIHue
IMITHAOUATh JIeT IIPaKTHYEeCKH He ocymecTBisercs. losops o  ¢enepaabHOM
3aKOHOAATEJILCTBE B aHAM3UpyeMoil cdepe, cienayeT yka3arh U Ha @3 "O mparoneHHBIX
MeTaJulaX M JParoueHHbIX KaMHSX", KOTOPBIH peryiupyeT MAoObldMy HEKOTODPBIX
KPUTHYECKH Ba)XHBIX MHUHEPAJIOB, KOTOPHIE OJHOBPEMEHHO SIBJISIOTCA ApParoleHHBIMHU
MeTa/uIaMu>?’, yCTaHaBIMBas TIPU 9TOM ellle OOJIee KECTKUI roCy1apCTBEHHBIN KOHTPOb,
BKJTIOYAsi KBOTHPOBAHHE JOOBIYH U 0053aTENbHYIO CIady 9acTh 100brau B I'ocdoH.

3aBepmrasi KOPOTKYIO CHpPaBKy O HOpPMATHBHONW OCHOBE [OOBIYM KPUTHYECKU
Ba)KHBIX MMHEpasioB B Poccun, HanoMHuM, uTo yTBepkIeHHas Yka3oM IIpe3unenta PO Ne

229 Hanpumep, ocmuil, upuouti, pymenutl, poouti — Memaiivl nAAMuHoeot 2pynnol.
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400 B 2021 1. Crpareruss HaumoHanbHOW Oe3omacHoct P® mpoBo3riamaer
HEOOXOIUMOCTh OO0ECIeUeHHsI TEXHOJIOTUYECKOr0 CyBEpeHHTeTa U O€30MacHOCTH B
CBIpbEBOH cepe.

IIpaBoBoe peryjnpoBaHue I00bIYM KPHUTHYECKH BAKHBIX MHHEPAJIOB B
MoHroJuum.

Koncrutynms Monronun B craTthe 6.3  ycTaHaBIMBaeT (QyHIAMEHTAIbHBIN
npunnun: "Henpa 3emnn MoHronuu, ee JieCHbIE, BOJHBIE PECYPCHI, KUBOTHBIA MHD H
IpyTHue TpUpOAHbIE OOraTCTBa HAaXOATCA MOJ OXpaHOW rocyaapcTBa’. DTO OCHOBA IS
BCETO 3aKOHOJATENIbCTBA O HEIPaX, 3aKPEIUIAIOIIas UX KaK HAI[MOHAIbHOE JOCTOSHHUE.

KiroueBbIM JTOKYMEHTOM, HEMOCPEICTBEHHO PETyIUPYIONUM BCIO NESITEIBHOCTD,
CBSA3aHHYI0 C HeapamMud B PecmyOmunke MOHromus, sBISETCS «3aKOH O IOJIE3HBIX
HCKONIACMBIX», COIJIACHO KOTOPOMY MHHEPaJIbHBIC PECYPChI, €CTECTBEHHBIM 00pa3oM
3aJieralonMe Ha TMOBEPXHOCTH 3E€MJIM MW TOJ HEW, SBISIOTCS TOCYAapCTBEHHOM
COOCTBEHHOCTBIO.

3aKO0H BBIJICIISICT TpHu BUJa MeCTOpO)KI[GHI/Iﬁ IIOJIC3HBIX MCKOIMACMBbIX:

- MECTOPOXACHUSA ITOJIE3HBIX UCKOIMMAEMBIX CTPATETHUYECCKOIO 3HAYCHU A,
- MCCTOPOKIACHUSA 06mepacnp00TpaHeHHLIx IIOJIC3HBIX UCKOIIACMBIX;

- OOBIYHEIC MCCTOPOXKACHUA MMOJIC3HBIX NCKOIMACMBbIX.

CoriacHo TOJIOKEHUSM HOPMATHBHOTO aKTa, €CIIM MECTOPOXKIECHUE MOXKET UMETh
MOTCHIMANIBHOE BJIMSHUE HA HAIMOHAIBGHYK O€30MacHOCTh, HAINMOHAIBHOS WM
pETHOHAIFHOE SKOHOMHYECKOEC W COITMAIIBHOE Pa3BUTHE HIIM MPOU3BOIUT (peaahbHO HITH
MTOTEHITHANBHO) OoJiee TSATH MPOICHTOB OT oOdIero rogoBoro BBII crpanbl, oHO MOXET
OBITh KJIACCH(HUIIMPOBAHO MPABUTEIHCTBOM KaK MECTOPOXKICHUE ITOJIE3HBIX HCKOMAEMBIX
CTPATETNYECKOT0 3HAYCHUSI.

3akoH Monromun «O HedTH» perynupyer noObidy HeTH M TPUPOTHOTO Tasa,
KOTOpBIE TaKK€ MOTYT OTHOCHTBHCS K KPUTUYECKUM pecypcaM B 3aBUCUMOCTH OT TOW WU
WHOM KJacCU(pUKAIINH.

B nepeune 3axk0oHOB MOHronuu, perylvpyrolIMX HMHBECTULHUU B CTPAaTErHYECKUE
OTpaciiv CIIeIyeT, IpeXk/e Bcero, ykaszaTh 3akoH MoHroinnn «O0 HHBECTHITNSX)», KOTOPBIHA
ompeJessieT MPaBOBHIE OCHOBHI MJIi BCEX HMHOCTPAHHBIX U BHYTPEHHUX WHBECTHUIUM,
YCTaHABIUBACT BUJbI TOCYAAPCTBEHHOMN MOIEPKKH (HAJIOTOBBIE U HEHAJIOTOBBIE JIbTOTHI)
I MUHBCCTUIIMOHHBIX IIPOCKTOB, B TOM 4YHUCJIC B I‘OpHOIIO6LIBaIOHICM CCKTOPCE. 3akoH
TaKK€ BBOJIUT IIOHATHEC «Cornamenust 00 HWHBECTUPOBAHUN)» MECKIAY HWHBECTOPOM U
roCy/1apcTBOM, KOTOPO€ MOXKET CTAOWIM3WPOBAThH MPABOBON PEXMM HWHBECTHPOBAHHS Ha
JIOJITUM CPOK.
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3akoH Monromun  «O  perynmupoBaHMM  WHOCTPaHHBIX  HMHBECTUIMH B
XO3AHCTBYIOIIME CYOBEKTHl, HMEIOIIUE CTPATEINYECKOEe 3HAYCHHEY, HCKIIOUUTEIHHO
BaXXCH M1 [J00BIYM KPUTHUYECKHX BAKHBIX MHHEPAJOB, TaK Kak MHOTHE HX
MECTOPOKACHHUS NMPU3HAIOTCS CTpaTernuecKuMu. HopMaTuBHBIN akT TpeOyeT MoydeHus
MPEIBApUTEIbHOTO paspelieHus] OT MpaBUTENbCTBA MOHTOIMM Ha MpuoOpeTeHne
WHOCTPaHHBIM WHBECTOPOM OoJiee ONpeNeIeHHOTO MPOIEHTa B KOMIIAHUX, paOOTaIOMIHX
B CTPATErHUYECKHX CEKTOpax (BKIIOYasl JOObIYY MOJIE3HBIX HCKOIAEMBIX).

Ha cerogusiiHuii [eHb peLIAIONIee 3HAUYEHHUE HMECT CTaTyC MECTOPOKIACHUS,
OHpeI[eHHeMBIfI MMPaBUTCIbCTBECHHLBIMU IMOCTAHOBJICHUAMMU. Ilo HY6JII/IT-IHBIM JAHHBIM Ha
CCTOJHSIIHUA JeHbh K MECTOPOXKACHUSIM CTPATerMYecKoro 3Ha4YeHuss B MOHTOUH
OTHECEHO 17 MecTopoXkIeHnH (TIepedeHb SBIAETCS OTKPBITBIM B MOYKET pacIIupsAThes) [8].

Poab rocynapcrsa B orpaciin.

B Poccuiickoit ®enepannu, UCXOAS M3 TOCYIAapCTBEHHOIO MOHUMAaHHS 3allUThI
WHTEPECOB HAIMOHANBLHON 0€30MacHOCTH, B 00NAacTH JOOBIYM KPUTHYECKH BaKHBIX
MUHEPAJIOB OCHOBHAs pOJIb MPUHAMICKHUT TOCYAAPCTBEHHBIM M OKOJOIOCYNapCTBEHHBIM
KOMITIaHHSIM, CPENN KOTOPBIX, MPEXKIIE BCETO, CTOUT Ha3BaTh PocaToM, IpHUBEA B KAUECTBE
npumepa CoIMKaMCKUH MarHUEBBIN 3aBOJI, KOTOPBIH JOOBIBACT PEAKO3EMENIbHBIE METAILIBI
¢ JloBozepckoro mecropoxaeHust B MypMaHcKoi obiactu.

B Mouromuu B aHanusupyemMod o00jacTé T00aibHYH0 posib urpaet DoHnx
HAIMOHATILHOTO OJarococTosHus «IOpIdHA3c Monrom» [4] W, B MEpBYIO ouyepeab, €ro
roApasaesicHue « IPAIHIC KPUTHUKAT MHHEPAICH. « IPIAIHIC KPUTHKAI MaTeprajcy OBLIO
co3nano B 1973 romy mox HazBaHueM MOHTOJIO-COBETCKOE COBMECTHOE MpEANpHUsATHE
«MOHTOICOBIBETMET» B COOTBETCTBHUHM C COIJIALICHUEM MEXAY HPaBUTEIbCTBAMU
Mosnronsckoit Hapomgno#t Pecny6muxkun mw CCCP ¢ menpto noOBMH M OOOTaIeHus
IUTABUKOBOTO IIMAaTa, JAPAaroleHHBIX METaJIOB W JAPYIHX TIOJIE3HBIX MCKOMAaeMBIX Ha
TEppUTOpUH MOHIOJIMH, YBEJIMYEHHUS 3allacoB MUHEPAIBHOIO CHIPbSl U TOBBIIICHUS
3KCMOPTHOTO MoTeHnMai a crpansl. [locranosnenuem IpaBurenscTea Monronmu Ne 95 ot
19  ¢espans 2025 roga  HauMeHOBaHHME [ OCYAapCTBEHHOTO  MPEANPUSATHS
«MoHronpociseT™MeT» U3MEHEHO Ha ['ocynapcTBeHHOe mpeAnpuiaTue « IpAHIC KPUTHUKAT
muHepaicy» [12].

I'oBopst 0 cTpaTrermyeckoii OCHOBE HEIPOMOJIb30BaHMUSA B 001acTH O0OBIYU
KPUTHYECKHA BA)KHBIX MUHEPAJIOB B MOHIOJIMU HEJb3s HE YIOMSAHYTh O TAK HA3bIBAEMOM
roCy/IapCTBEHHOM MOJIMTHKE «TpeTbero cocena». CoriaacHO pacpOCTpaHEHHBIM OLEHKaM
Takas TEONOJIMTHYECKas CTpaTerusi OCHOBaHA Ha NpHHLUIE OanaHca MEXAy ABYMs
reorpadugeckumu coceqamMu Monromuu (Poccueit m Kuraem) n ee BHeperHOHAIbHBIMHU
naptHepami [2, ¢.48; 10].
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HaxoHern, BaXHEHIIYI0 pONb B OMNpPEACICHUM CTPATETHUYECKOTO HaIpaBICHUS
pa3BuTHS MOHTOIMHM B 00JAaCTH JOOBIYM KPUTHYECKH Ba)KHBIX MHHEPAJIOB HMIpaeT TaK
Has3bBaeMast «[lonnTHka HOBOTO BO3pOXKIACHMS» MOHIOJIMM — MEPBOTO ATAla peaH3alliy
JoirocpouHoil crparerun «Bumenume — 2050», mpekae Bcero, Takue €€ KIIOUEBbIE
cocTaBisifoIMe Kak «Bo3poxkneHne sSHepreTuku» («IpYuM XYYHHH COPIINT») U
«Bo3poxaenre MpoOMBIIUIEHHOCTI («aXK YHIIBIPIANTHIH caprant») [1; 9, c. 166-167].

3akiaoueHne

3HaueHUE PEAKO3EMEIbHBIX METALIOB M HWHBIX BHJIOB KPUTHYCCKH Ba)KHBIX
MUHEPAJIbHBIX 3allaCOB B HACTOAIICE BPEMsl PacTeT BCE YCKOPSIONIMMHCS TEMIIAMU H,
OUYEBUIHO, OY/IET TOJIBKO YCHIIMBATHCS HE TOJBKO B CPEITHECPOUHOM, HO U B JJOJITOCPOYHOM
nepcnektuBe. O0a Hammx TocydapcrBa, W Poccus, m MoHromus o00JIagaroT Kak
3HAYUTEIBHBIMUA 3allaCaMH KPUTHUYECKH BaXKHBIX MHHEPAJIOB, TaK W BBICOKUMHU
MMOTEHIMANBHBIME TIOTPEOHOCTSAMU B HMX JA00bIYe u mepepaborke. [lepcrekTuBbl
B3aMMOBBITOJTHOTO COTPYAHHMYECTBA B JAHHOW O0JIACTH BUIATCS B CTPATETHH Win-win,
Korza o0e CTOpPOHBI paccMaTpUBAIOT APYT JIpyra Kak paBHOIPABHBIX MapTHEPOB u Poccus,
B YaCTHOCTH, VYAOBJIETBOPSET HapacTamomue TMoTpeOHocTH MoHToInu B 00IacTH
YBEJIIMYCHHST DHEPronoTPeONCHUs, €€ KPUTUYCCKHI 3alpoc Ha JIUBEPCUPHUKAIIIO
SHEPrOpPeCYpPCcoOB W Pa3BUTHE albTEPHATHBHBIX WCTOYHHKOB JHEPTUH, TAKWX, HAIPHMED,
kak ADC B cotpyaunuectse ¢ ['K «Pocarom». B cBoro ouepenr, MOHIOIUS MOXKET OBITH
3aMHTEpPEeCOBaHa B JAMBEPCU(PUKAIMM WHBECTHUIIMOHHBIX IIOTOKOB, a WMCHHO B
MIPUBJICYCHUH POCCUUCKAX WHBECTHIIMA W COXPAHSIOMIETOCs HAYYHOTO ITOTeHIIHaIa
Poccum nmnst nanbHeHiiero M3ydeHus W J0OBIYM 3alacOB PEAKHUX U PEAKO3EMEIbHBIX
AJIEMEHTOB U APYTUX KPUTHUECKU BAXKHBIX BUIOB MUHEPATHHOTO CHIPHSL.
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Abstract: This study examines how human rights are both culturally interpreted and
institutionally enforced in Mongolia, an underexplored case that bridges nomadic
pastoralist traditions and post-socialist legal structures. Existing scholarship on culture
and human rights has focused predominantly on Africa, East Asia, and postcolonial
societies, neglecting Mongolia’s distinctive trajectory of democratic transition, hybrid
functionality, and nomadic heritage within its modern context. Drawing on debates
between universalism and cultural relativism (Donnelly, 2007; Renteln, 2013), as well as
insights from legal pluralism (Merry, 1988; Engvall, 2016), this research situates
Mongolia as a revealing test case for understanding how mixed cultural-legal traditions
mediate the domestication of universal human rights norms. Findings reveal that
Mongolia’s human rights system operates through dynamic negotiation rather than
dichotomy, where communal norms of the steppe coexist and sometimes conflict with
imported legal institutions. This hybridity manifests most clearly in land-use regulation
and ethnic-minority rights, demonstrating how evolving state institutions continuously
reinterpret local cultural understandings of justice and governance.
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Introduction

Human rights discourse has long grappled with the tension between universal norms
and local cultural practices. While the global human rights regime aspires to establish
universally applicable standards, how these norms are interpreted, internalized, and
enforced varies considerably across societies (Mutua, 2001; Donnelly, 2007). Legal
enforcement mechanisms and cultural meaning-making often diverge, producing distinct
local expressions of rights. In much of the academic literature, attention has focused on
regions such as Sub-Saharan Africa, East Asia, and postcolonial societies (Merry, 2006;
Renteln, 2013), yet Mongolia remains strikingly underexplored. Despite its democratic
transition, hybrid institutional legacies, and distinctive nomadic heritage, the Mongolian
case has received limited scholarly attention in comparative human rights research (United
Nations Development Programme [UNDP], 2020; Batbold & Rossabi, 2021).

This study addresses this gap by examining how human rights are both culturally
understood and institutionally enforced in Mongolia. As a hybrid society shaped by
pastoralist communal norms and post-socialist bureaucratic legacies, Mongolia offers a
revealing test case for understanding how mixed cultural-legal traditions mediate the
translation of universal rights norms into domestic practice. The research investigates how
Mongolian cultural values-rooted in nomadic traditions, kinship ethics, and communal
harmony-intersect with formal legal institutions derived from socialist governance to
produce distinctive patterns of rights interpretation and implementation (Humphrey &
Sneath, 1999; Evans, 2019).

Beyond filling a regional gap, this study contributes conceptually by disaggregating
two often-conflated dimensions of human rights practice: meaning-making (how rights are
defined and understood culturally) and enforcement (how they are applied through
institutions). Through a comparative and document-based analysis of Mongolia’s human
rights framework, this paper seeks to advance understanding of how cultural and
institutional legacies interact to produce hybrid models of rights realization in transitional
societies (Engvall, 2016; Beyer, 2016; UNDP, 2020).

The findings demonstrate three major dynamics. First, Mongolia’s human rights
regime is hybrid, blending pre-socialist pastoral traditions with post-socialist bureaucratic
frameworks (Bawden, 1989; Fernandez-Gimenez, 2015). Second, compared to
neighboring post-socialist societies such as Kyrgyzstan, Kazakhstan, and Inner Mongolia,
Mongolia sustains stronger local participation and moral negotiation, reflecting ongoing
adaptation between tradition and modernity (Beyer, 2016; Engvall, 2016). Third, while
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Mongolia’s 1992 Constitution provides a robust legal foundation for equality, gender
parity, and environmental protection, enforcement remains uneven (NHRCM, 2023;
Amnesty International, 2022). Collectively, these findings illustrate that Mongolia’s
human rights practice embodies a layered modernity: an adaptive synthesis of universal
norms and local ethics embedded in both law and culture.

Literature Review
Culture and the Meaning of Rights

Human rights are not purely legal constructs but social and cultural phenomena.
Concepts such as dignity, freedom, and justice acquire meaning through the moral
grammars and historical experiences of particular societies (Merry, 2006; An-Na’im,
1992). This “vernacularization” process translates global principles into locally resonant
forms (Merry, 2006). Donnelly (2003, 2007) argues for “tempered universalism,”
suggesting that while rights are universal in principle, their institutional expression must
accommodate cultural variation. Renteln (2013) further reconciles relativism and
universalism through procedural flexibility that respects culture without abandoning core
dignity standards.

Mutua’s (2001) critique of universalism highlights how human rights discourse can
reproduce colonial hierarchies—casting non-Western societies as “savages” to be saved by
Western “saviors.” This insight is critical for Mongolia, where international norms must be
indigenized to avoid perceptions of external imposition and to foster domestic legitimacy.

Legal Pluralism and the Practice of Rights

Legal pluralism research shows that rights enforcement often occurs through
overlapping normative orders: state, customary, and informal (Griffiths, 1986; Merry,
1988). In pastoral or transitional contexts, justice is mediated through community-based
negotiation rather than rigid codification (Starr & Collier, 1989; Humphrey, 1996).
Mongolia exemplifies this pluralism: communal reciprocity and kinship ethics remain
foundational to governance even under a formal legal regime (Sneath, 2018; Fernandez-
Gimenez, 2000).

Empirical work on rights implementation identifies three mechanisms: formal
incorporation, judicial interpretation, and societal mobilization (Hafner-Burton & Tsutsui,
2005; Simmons, 2009). Effectiveness depends not only on legal design but on social
legitimacy and bureaucratic capacity (Levitsky & Way, 2010). This framework guides the
present analysis of how Mongolian rights norms translate into enforcement.

Mongolia’s Cultural and Institutional Context

Mongolia’s democratic transition since 1990 positioned it as one of the few post-
socialist states in Asia to embrace multiparty democracy and constitutional rights

130



Opx 3yiin xapvyyyican cyoaneaanvl OHoa, apea 3yi oa opuun ye-2025

guarantees (Rossabi, 2014). Its Constitution enshrines freedoms of expression, gender
equality, and environmental rights, and international treaties are directly incorporated into
domestic law. Yet, despite these formal provisions, persistent enforcement gaps remain
(UNDP, 2020; Amnesty International, 2022). Reports cite uneven judicial capacity, limited
oversight, and continuing administrative centralization as barriers to effective rights
protection.

Cultural factors further complicate the picture. Mongolia’s nomadic-pastoralist
heritage emphasizes collective responsibility, mobility, and community-based decision-
making, values that can conflict with the liberal individualism underpinning much human
rights law (Sneath, 2018; Fernandez-Gimenez, 2000). Simultaneously, the socialist legal
legacy has left enduring bureaucratic hierarchies and procedural formalism, resulting in
hybrid institutions that blend collectivist values with formal legality. Understanding how
these two traditions interact is key to analyzing the Mongolian case.

Comparative insights from other hybrid or transitional societies, such as Kyrgyzstan,
Kazakhstan, and Inner Mongolia, reveal parallel dynamics. These societies similarly
exhibit a disjunction between formal commitments and lived practices, often due to local
cultural logics and uneven institutional reform (Engvall, 2016; Beyer, 2016). Mongolia’s
unique position, anchored in nomadic communalism yet shaped by post-socialist legality,
thus provides an illuminating case for analyzing how rights are both interpreted and
enforced within plural normative environments.

Culture Through Interpretation and Enforcement

Synthesizing the above, the literature suggests that human rights operate along two
interrelated dimensions: inferpretation and enforcement. Interpretation refers to the
cultural processes through which rights acquire meaning and legitimacy, while
enforcement concerns the institutional mechanisms that translate these meanings into
practice (Goodale, 2009). In Mongolia, these dimensions intersect as cultural narratives
about justice, dignity, and social harmony inform both public discourse and bureaucratic
behavior. Studying this intersection contributes to broader comparative debates about the
localization of human rights and the role of culture in shaping legal consciousness.

Findings

A. Mongolia’s Hybrid Nature

From field observations, comparative analysis, and secondary literature, it is
collectively revealed that Mongolia’s contemporary human rights regime is hybrid in both
form and practice. It blends pre-socialist pastoral customs with post-socialist legal-
bureaucratic norms, producing a dynamic system that simultaneously preserves and
transforms traditional governance. This hybridity manifests most clearly in the domains of
land use, minority rights, and local political authority.
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Field interviews and ethnographic data demonstrate that traditional pasture
management, historically organized through collective seasonal mobility and informal
consensus among herders, continues to structure rural life. Yet, these systems are
increasingly strained by market pressures, land privatization, and legal codification. As
observed by Fernandez-Giménez and Batbuyan (2004), the introduction of formal property
rights has disrupted the reciprocal moral economy that sustained herding communities,
shifting norms toward individualized responsibility and competition. Local herders now
invoke moral idioms of “ownership” and “effort” that reflect a commodified understanding
of land, displacing older idioms of stewardship and kin-based obligation.

At the same time, Mongolia’s state-led legal reforms mirror the bureaucratic
rationality inherited from its socialist past. The country’s 1992 Constitution and
subsequent Land Laws introduced formal property rights frameworks intended to secure
tenure and promote productivity (Fernandez-Gimenez, 2015). However, these frameworks
often reproduce Soviet-style hierarchies of control, privileging administrative authority and
written contracts over oral agreements and communal negotiation. The result is a dual
system—formal legal mechanisms layered atop enduring customary claims—that produces
friction at the local level. For instance, community leaders often mediate disputes through
a blend of legal reasoning and moral arbitration, invoking both state decrees and customary
precedents (Sneath, 2002; Yeh & Gaerrang, 2011).

Comparative Perspectives: Kyrgyzstan, Inner Mongolia, and Kazakhstan

To highlight Mongolia’s hybrid nature, one can use a comparative frame
encompassing Kyrgyzstan, Inner Mongolia (China), and Kazakhstan—neighboring
societies that share nomadic legacies and Soviet or socialist institutional inheritances.
These comparisons illuminate how similar historical foundations can generate divergent
outcomes in rights governance and minority protection.

Mongolia and Kyrgyzstan, for instance, both emerged from Soviet-style governance
systems with parallel legal infrastructures and collective land management traditions. Yet
their post-socialist trajectories diverge sharply. In Kyrgyzstan, the codification of pasture
use emphasized privatization and bureaucratic oversight, resulting in diminished
community autonomy and a more top-down form of governance (Ddrre, 2015; Shigaeva et
al., 2016). By contrast, Mongolia maintained stronger elements of local participation and
customary mediation, though its institutions have become increasingly market-oriented.
This divergence highlights how national political cultures—Kyrgyzstan’s centralized
administrative state versus Mongolia’s semi-parliamentary democracy—shape the
institutionalization of rights.

The treatment of ethnic minorities further exposes this hybrid dynamic. In
Mongolia, Kazakh herders in Bayan-Olgii Province enjoy formal constitutional
protections, yet these rights are often realized through informal clan structures and “bag”
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(village) leaders who negotiate access to resources and representation. This pattern
exemplifies what Beyer (2016) calls vernacular legality: the embedding of state law within
local moral and kinship frameworks. Kyrgyzstan, conversely, demonstrates a more
centralized and bureaucratized model in its handling of Uzbek minority rights, particularly
following the 2010 Osh conflict, where the state prioritized formal legal control and
policing over local reconciliation mechanisms (Engvall, 2016; Liu, 2020).

Inner Mongolia offers another instructive contrast. As an autonomous region under
Chinese governance, it exhibits a high degree of bureaucratic penetration and legal
codification, yet retains symbolic recognition of “ethnic autonomy.” While herding and
land use are framed through official policy emphasizing ecological protection, decision-
making remains top-down and state-driven (Yeh, 2013). This produces a different kind of
hybridity, one dominated by the state’s administrative apparatus, in which traditional
practices survive primarily as cultural identity markers rather than operational norms.

Negotiating Tradition and Modernity

Across these cases, Mongolia stands out for maintaining a space in which tradition
and modernity are in active negotiation. The coexistence of pastoralist values with
bureaucratic regulation has not produced a simple synthesis, but rather a constant
rebalancing of legitimacy between customary authority and state law. For example, herders
often invoke both the authority of zud (seasonal disaster) moral codes and statutory land-
use rights when resolving conflicts, suggesting that hybridization is a lived, pragmatic
process rather than a transitional phase.

This duality also reflects broader theoretical debates in legal anthropology and post-
socialist studies. Mongolia’s system embodies what scholars term institutional pluralism:
the cohabitation of multiple, sometimes contradictory, governance regimes within the same
social field (Meinzen-Dick & Pradhan, 2002). Such pluralism complicates simplistic
narratives of modernization or post-socialist transition, revealing instead a “layered
modernity” (Hann, 2011) in which traditional institutions adapt to, resist, and reshape
imported legal norms.

Ultimately, Mongolia’s hybrid human rights regime underscores the complex push-
and-pull between culture and law in transitional societies. Its evolution reflects both
historical continuity and adaptive change: communal norms remain central to social
organization, even as the state formalizes and codifies them into legal frameworks. This
ongoing negotiation produces a form of cultural legality that is neither purely traditional
nor entirely modern, but dynamically responsive to Mongolia’s social and ecological
realities.

B. Legal and Constitutional Enforcement of Human Rights in Mongolia
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Mongolia’s 1992 Constitution establishes one of Asia’s most comprehensive human
rights frameworks, guaranteeing equality before the law, freedom of expression, gender
equality, and the right to a safe and healthy environment. These provisions embody a
hybrid legal philosophy, merging Western liberal constitutionalism with nomadic
traditions that emphasize communal harmony, respect for nature, and moral reciprocity.
Yet, while the legal architecture is progressive, implementation remains uneven due to
institutional limitations, political influence, and socio-economic disparities (National
Human Rights Commission of Mongolia [NHRCM], 2023).

Minority and Religious Rights

Articles 14 and 16 of the Constitution prohibit discrimination and explicitly affirm
the rights of ethnic minorities to preserve their language and culture. The Law on Ethnic
Minorities (1995) and the revised Law on Education (2020) further institutionalize these
protections through bilingual education and cultural preservation programs, particularly
benefiting the Kazakh community in Bayan-Olgii aimag. However, NHRCM (2021-2023)
reports continue to note disparities in higher education access and political participation
among minorities, urging the government to expand bilingual programming and policy
representation. Judicial recourse remains limited, with few discrimination cases reaching
court due to underreporting and limited legal literacy.

Freedom of religion and assembly is constitutionally protected under Articles 9 and
16, complemented by the Law on the Relationship Between the State and Religious
Organizations (1993) and the Law on Organizing Demonstrations and Public Gatherings
(1994). Yet in practice, restrictive registration processes hinder smaller Christian and
Muslim communities, particularly outside Ulaanbaatar (Globe International, 2022). While
Mongolia’s legal guarantees align with international norms, bureaucratic oversight
continues to mediate the exercise of religious freedom.

Gender and Environmental Rights

Mongolia has ratified major international treaties, including the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), and enacted
domestic laws such as the Law on Promotion of Gender Equality (2011) and Law on
Combating Domestic Violence (2016). These laws operationalize constitutional equality
clauses and are overseen by the National Committee on Gender Equality (NCGE) and the
National Action Plan on Gender Equality (2021-2025). Despite these frameworks, women
remain underrepresented in political leadership (under 20% of Parliament) and face
persistent wage gaps (NHRCM, 2022). CEDAW Committee (2023) reports urge stronger
enforcement mechanisms, gender-responsive budgeting, and improved legal aid access.
While official discourse often frames women’s empowerment as a cornerstone of “national
progress,” this rhetoric risks masking persistent structural inequalities.
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Environmental rights, codified under Article 16.2 of the Constitution, exemplify the
integration of legal modernity with nomadic ecological ethics. Mongolia’s Law on
Environmental Protection (2012) and Green Development Policy (2014-2030) affirm
citizens’ rights to a clean environment while drawing on traditional pastoralist values of
sustainability and restraint. However, weak enforcement, mining pressures, and urban
expansion threaten ecological stability (NHRCM, 2023). Civil society groups like the Ongi
River Movement and Golomt Environmental Network advocate for stronger environmental
justice, yet face limited legal protections. The constitutional guarantee thus reflects an
aspirational synthesis of rights-based governance and cultural stewardship that remains
only partially realized.

C. Discourse and Narrative Analysis

Beyond legal codification, human rights in Mongolia are embedded in cultural
narratives and public discourse that merge liberal-democratic ideals with moral values
derived from nomadic traditions. Political leaders, educators, and journalists consistently
frame rights not only as legal entitlements but as ethical obligations tied to national
identity and community responsibility. President Ukhnaagiin Khiirelsiikh, in his 2021
National Human Rights Forum speech, described freedom, equality, and justice as the
“moral essence of Mongolian statehood,” while Speaker G. Zandanshatar (2023)
emphasized that the Constitution embodies both the spirit of the Universal Declaration of
Human Rights (UDHR) and the “Mongolian spirit” of unity and justice. Such framing
positions human rights as intrinsic to national morality rather than external impositions.

This moral-national integration is echoed in media and educational discourse.
National textbooks, public campaigns, and events like Constitution Day and the Human
Rights Forum portray rights as essential to civic duty and patriotism. Yet, journalistic and
civil society voices reveal the dissonance between ideals and lived realities. Professor J.
Batbaatar, of the Mongolian National University of Education, has warned of declining
press freedom as “a reflection of the level of freedom not only of citizens but of society
itself.” Journalist Namuunaa E. similarly criticizes the increasing state influence over
media narratives, noting Mongolia’s decline in global press freedom rankings (24tsag.mn,
2023). NGOs such as Globe International highlight ongoing intimidation of human rights
defenders and journalists, calling for comprehensive legislative protections.

Public metaphors further illustrate how global rights discourses are localized. An
essay contest on “Human Rights, Freedom, Justice” (Parliamentary RDI, 2023) featured a
winning essay likening “freedom to nature”—a metaphor rooted in Mongolian cosmology,
where open steppe and clean air symbolize moral purity and existential liberty. This
imagery underscores a culturally embedded conception of human rights as natural,
communal, and life-sustaining—"as vital as air and water.” Such framing integrates
universal principles with indigenous ethical understandings, creating a hybrid narrative that
both legitimizes and localizes human rights within Mongolia’s cultural landscape.
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Conclusion

This study demonstrates that Mongolia’s human rights system cannot be understood
through conventional dichotomies of tradition versus modernity or universalism versus
relativism. Instead, it reveals a hybrid legal and moral order in which global human rights
norms are actively reinterpreted through Mongolia’s nomadic heritage and post-socialist
institutions (Humphrey & Sneath, 1999; Donnelly, 2007). The coexistence of customary
practices and formal legal mechanisms reflects not transitional instability but a form of
institutional pluralism that allows multiple modes of legitimacy to operate in parallel.

In comparison to its neighbors, where they are largely centralized and
bureaucratized in their governance of rights and resources, Mongolia has retained stronger
public participation and a moral vocabulary grounded in communal reciprocity (Engvall,
2016; Beyer, 2016). This hybrid governance framework demonstrates how semi-
democratic institutions can coexist with moral economies rooted in pastoralist traditions,
producing a negotiated form of rights realization that is both culturally resonant and legally
structured.

At the institutional level, Mongolia’s 1992 Constitution, along with sectoral laws on
gender equality, minority protection, and environmental sustainability, signals a deep
commitment to international human rights norms (NHRCM, 2023). However, the
persistent implementation gap, especially in rural, minority, and media sectors, highlights
the enduring influence of economic and political constraints (Amnesty International, 2022;
UNDP, 2020). These challenges reveal that hybridization is not merely cultural but
structural: the coexistence of traditional authority, bureaucratic procedure, and democratic
aspiration generates both resilience and tension within Mongolia’s governance system.

Culturally, public discourse and political rhetoric frame human rights not as
imported ideals but as moral duties aligned with the Mongolian spirit: freedom as harmony
with nature and equality as communal balance (Batbold & Rossabi, 2021). This
localization of rights within nomadic moral philosophy transforms abstract legal principles
into lived ethical obligations, blending universal justice with indigenous cosmology. Yet,
as critical media and civil society voices emphasize, contradictions persist between ideals
of equality and realities of governance (Globe International, 2023).

Ultimately, Mongolia’s unique way of interpreting and enforcing human rights
exemplifies how global norms are domesticated within distinctive cultural worlds. Its case
challenges binary models of modernization by revealing how societies can sustain
continuity amid transformation. Rather than representing an incomplete democratization,
Mongolia has a layered and complex hybridity that illustrates a viable mode of
modernity—one where cultural memory, legal rationality, and moral imagination co-
constitute the evolving practice of human rights.
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Abstract: The paper examines the constitutional foundations of ideological
education in the member states of the Warsaw Pact. Through a comparative analysis of
constitutional provisions, it examines how socialist ideology was embedded within the
constitutional systems of the eastern European countries (Hungary, Poland,
Czechoslovakia, German Democratic Republic or East-Germany, Romania, Bulgaria).
Although the Warsaw Pact established a military alliance, but it increasingly became a
means of securing Soviet influence and spreading socialist ideology in the countries of the
Eastern Bloc, ensuring ideological control and conformity to socialist doctrines. Member
countries were committed to form a socialist society, so the role of education was to ensure
loyalty to the proletarian state. Their constitutions — based on the soviet model — thus
functioned as instruments of ideological education. The sources of the study are primarily
the constitutions of the states concerned. The study does not attempt to explore the broader
implications of the Soviet constitution but focuses strictly on interactions in the field of
education, thus seeks to answer the following questions: How did the constitutions of
Warsaw Pact countries embed the principles of Marxism-Leninism into education? What
similarities and differences can be identified between the states regarding education? To
what extent did the wording of the constitutional provisions represent a literal adoption of
the Stalinist Constitution? The author has previously dealt with educational reforms prior
to 1945, and building on the results of that work, this is an introductory study that focuses
on constitutional regulation. At the same time, it is important to add that constitutional
regulation is only one aspect of a complex topic, which also includes, for example, the
relationship between denominations and the state, the administration, maintenance, and
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supervision of schools, the examination of youth organizations, and other areas of cultural
policy.

Keywords: right to education, constitutional foundations of education, constitutional
history of the Warsaw Pact countries, socialist ideological education, Eastern Bloc, Soviet
Union, Hungary, Poland, Czechoslovakia, East-Germany, Romania, Bulgaria

1. Introduction — framework of the research

The paper examines the constitutional foundations of ideological education in the
member states of the Warsaw Pact. Through a comparative analysis of constitutional
provisions, it examines how socialist ideology was embedded within the constitutional
systems of the eastern European countries. Thus, the aim is to compare the constitutional
foundations that underpin ideological education across member states. Since the study
focuses on comparing constitutions, its sources are primarily the constitutions of the states
concerned. The author has previously dealt with educational reforms prior to 1945, and
building on the results of that work, this is an introductory study that focuses on
constitutional regulation. At the same time, it is important to add that constitutional
regulation is only one aspect of a complex topic, which also includes, for example, the
relationship between denominations and the state, the administration, maintenance, and
supervision of schools, the examination of youth organizations, and other areas of cultural
policy.

The Warsaw Pact countries give the framework for examination; these countries not
only formed a military alliance based on the Warsaw Pact but also committed themselves
to a common ideology of socialism. It was not only a military but a political alliance as
well, which defined the constitutional development of the member states during the second
half of the 20th century. The Warsaw Pact countries included the Soviet Union, Hungary,
Poland, Czechoslovakia, East-Germany (German Democratic Republic, GDR), Romania,
Bulgaria and Albania until 1968. The Warsaw Treaty of Friendship, Cooperation, and
Mutual Assistance was established on May 14, 1955.2°° The Warsaw Pact will not be
analysed in detail, but only provides a framework, as it laid the foundation for political
cooperation between the states concerned. The Pact thus merely specifies which states’
constitutions will be compared, but it is important to add that all states had already adopted
constitutions modelled on the Stalinist model prior to the Warsaw Pact. This provides the
basis for comparing the chosen countries.

The study does not attempt to explore the broader implications of the Soviet
constitution but focuses strictly on interactions in the field of education. The education and
thus the education of people is unquestionable for any state that wishes to survive in the
long term, the appropriate legal regulation of education is connected to this objective. The

230 https://www.britannica.com/event/Warsaw-Pact; https://www.ebsco.com/research-starters/history/warsaw-
pact.
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education of young people is a sensitive area that can easily be influenced by state
ideology. This was true also of the systems based on Marxist-Leninist principles.
According to this, the study seeks to answer the following questions: How did the
constitutions of Warsaw Pact countries embed the principles of Marxism-Leninism into
education? What similarities and differences can be identified between the states regarding
education? To what extent did the wording of the constitutional provisions represent a
literal adoption of the Stalinist Constitution? The analysis of the Warsaw Pact countries
begins with the Soviet Union, as it served as the model. This is followed by a more
detailed description of Hungarian regulations, based on the author's Hungarian perspective.
Finally, the constitutional provisions of the other member states serve as a basis for
comparison.

2. The Soviet model and the 1936 Constitution

It is not the task of this paper to detail Soviet constitutional development, nor to
present the constitutions®®! and background preceding the so-called Stalinist constitution,
these are areas that have already been explored in legal history literature. To preserve the
framework, the focus will be only on the 1936 Constitution, which served as a model for
the constitutions of the countries of the Warsaw Pact. The Constitution was enacted in
1936 under the defining era of Joseph Stalin as General Secretary of the Communist Party
of the Soviet Union, which is the reason why it is called Stalinist constitution.

Based on the Constitution of the Union of Soviet Socialist Republics, the state
declared itself a socialist state of workers and peasants.?*?> Accordingly, Marxism-Leninism
was also included in the constitution as the official ideology. Article 14. r) stipulated that
the jurisdiction of the Union of Soviet Socialist Republics covers the ‘establishment of the
basic principles in the spheres of education and public health’* It was unique, since the
article was about the state authority and the organs of government, whose involvement in
the content of education to such an extent is contrary to the principle of educational
freedom. The problem lies in the influence on the content.

The constitution declared certain political rights, but their practice was based on the
state’s Marxist-Leninist ideology. Article 121. stated that ‘citizens of the U.S.S.R. have the
right to education’.”** In terms of the institutional framework for the right to education, all
levels of the education system were covered in the constitution. This is evidenced by the
fact that the state naturally focused on workers and peasants, so their education was

231 1918 Constitution of Soviet Russia, 1924 Constitution of the Soviet Union.

232 Constitution of the Union of Soviet Socialist Republics Article 1. See the English version of the constitution:
J. V. Stalin works. Red Star Press. London 1978. https://michaelharrison.org.uk/wp-
content/uploads/2018/07/Works-Vol-14-1934-1940.pdf.; See also: Az eurdpai népi demokraciak alkotmanyai.
(ed. Dr. Kovdcs, Istvan). Budapest 1985.

233 Constitution of the Union of Soviet Socialist Republics Article 14. r).

234 Constitution of the Union of Soviet Socialist Republics Article 121.
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provided by the organization in the factories, state farms, machine and tractor stations and
collective farms of free vocational, technical and agronomic training for the working
people. Universal, compulsory elementary education was upheld. Participation in
education was free, including higher education, which was supplemented by state stipends
for students in the universities and colleges. In a multi-ethnic state composed of member
states, it was important that instruction in schools be conducted in the native language.?*®
This was also in line with the principle of the international and universal nature of Soviet
ideology and the political system.

Women had equal rights with men in all spheres of economic, state, social and
political life, including cultural life. Accordingly, women could participate in education on
the same terms as men.>

The right to association was declared in theory, but ideological education also
became a goal in this area when determining the fields in which citizens of the Soviet
Union could organize, with a focus on the youth as well: ‘In conformity with the interests
of the working people, and in order to develop the organizational initiative and political
activity of the masses of the people, citizens of the U.S.S.R. are ensured the right to unite
in public organizations - trade unions, cooperative associations, youth organizations, sport
and defence organizations, cultural, technical and scientific societies; and the most active
and politically most conscious citizens in the ranks of the working class and other sections
of the working people unite in the Communist Party of the Soviet Union (Bolsheviks),
which is the vanguard of the working people in their struggle to strengthen and develop the
socialist system and is the leading core of all organizations of the working people, both
public and state’.*” The fact that organizations have adapted to ideological education is
also confirmed by that the right to nominate candidates for elections was ‘secured to public
organizations and societies of the working people: Communist Party organizations, trade

unions, cooperatives, youth organizations and cultural societies’.?3

Based on the provisions of the Stalinist constitution it can be stated that education
was a state instrument to grant loyalty to ideals of Marxism-Leninism and to supress any
non-socialist views in schools and cultural organisations. Education served as a mechanism
to maintain political stability and its constitutional foundations played a decisive role in
integration under a common socialist ideology.

3. Constitution of the Hungarian People’s Republic

233 Constitution of the Union of Soviet Socialist Republics Article 121.
236 Constitution of the Union of Soviet Socialist Republics Article 122.
237 Constitution of the Union of Soviet Socialist Republics Article 126.
238 Constitution of the Union of Soviet Socialist Republics Article 141.
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After World War 11, left-wing political forces came to power in Hungary, similar to
the political and constitutional changes that took place in other European countries at the
time. This change naturally affected all areas of public law, including cultural policy. The
first and most important measure of the new system in the field of education was the
secularization of schools, which is worth mentioning before analysing the constitutional
changes. The nationalization of schools is also remarkable because it prepared the ground
for the provisions of the constitution in practice in 1948, a year before the constitution was
adopted.

In the summer before the 1948/1949 school year, Act XXXIII of 1948 on the
nationalization of schools was passed. Based on this, all denominational schools were
nationalized, and many other schools were closed. The act ordered the nationalization of
non-state-owned schools and all related student dormitories, kindergartens, and
nurseries.?*’ As a result, 6,505 schools were nationalized. Of these, 5,407 were elementary
schools, 98 were teacher training colleges and lyceums, and 113 were high schools. Nearly
18,000 teachers became state employees, while 2,689 priests and other teachers lost their
jobs and income.?** This fact also justifies that education cannot be separated from the
aspects of the relationship between churches and the state. In 1948, the state signed
agreements with the Reformed, Evangelical, Unitarian, and Israelite denominations, and in
1950 with the Roman Catholic Church, under which the churches "acknowledge the
nationalization of non-state schools," but at the same time they also nuanced the issue of
schools and churches.?*!

Ideological education began early, at the age of 3, and subjects serving this purpose
were taught in schools.?* Parents' rights to provide religious education for their children

were restricted?*?

, and education in nationalized schools had to comply with the principles
of Marxism-Leninism, communism, and internationalism. When church schools were
nationalized, the Ministry of Education and Culture promised that compulsory religious
education would remain part of the curriculum but later failed to keep this promise.

Religious education was not banned in principle, but in practice, the conditions for

239 Act XXXIII of 1948 on the nationalization of schools. https://net.jogtar. hu/ezer-ev-
torveny?docid=94800033.TV &searchUrl=/ezer-ev-torvenyei%3Fpagenum%3D43. See also: Kibel, Szilvia:
,, Oszd meg és uralkodj!” A partallam és az egyhdzak. Budapest 2005. 44-46.

240 Horvath, Attila: The Educational Policy of the Soviet Dictatorship in Hungary. Civic Review, Vol. 13,
Special Issue, 2017, 335-356. https://eng.polgariszemle. hu/archive/141-vol-13-special-issue-2017/hungarian-
history/897-the-educational-policy-of-the-soviet-dictatorship-in-hungary; Horvath, Attila: Az egyhazi iskoldk
allamositasa Magyarorszagon a szovjet tipusu diktatira idészakaban. In Ujhdzi, Lorand; Balla, Janos (ed.)
Fenntarthato katolikus iskolak: A katolikus egyhazi intézmények fenntarthatosaganak kérdései a multban.
Budapest 2025, 213-237.

21 Kobel, Szilvia: ,, Oszd meg és uralkodj!” A partallam és az egyhdazak. Budapest 2005. 29-32.

242 See: Konya, Istvan (ed.): A marxizmus valldselmélete és a hallgaték materialista vildgnézeti nevelése.
Budapest 1985.

243 See: Dezséry, Laszl6: A csalddi és iskolai nevelés egységéért. Népszabadsag, 3. 11. 1957.

Dezséry, LaszIo: Vilagnézeti nevelés a csaladban. Sziiloknek a nevelésrdl. Népszabadsag, 21. 10. 1959.
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participation were made very difficult. The Communist Party wanted to use schools as a
means of training compliant citizens. One of the aims of the 1950 curriculum was to ‘train
students to become disciplined, confident citizens, loyal sons of the People's Republic, and
builders of socialism.” Ideological propaganda left no subject untouched; even history was

used to serve the politics of the day.>*

The Hungarian communist constitution was the Act XX of 1949 on the Constitution
of the Hungarian People’s Republic **° It followed the Stalinist constitution’s model and
contained provisions regarding schools. The right to education was included in Section 48
of the act, similarly to the Soviet constitution: *The Hungarian People’s Republic
guarantees to the workers the right of education’.?*® It highlighted that it was the right of
workers, not all citizens. The term ‘workers’ was specific because the constitutions of the
other Warsaw Pact countries, and even the Stalinist constitution, used the term ‘citizen’ to
refer to the same right. It should be added that these cultural rights, which included the
right to education and free schooling, were the least interpretable categories of human
rights. The constitution recognized them but did not guarantee them. Citizens with social
rights could not go to court to enforce these rights as inalienable rights, because the actual
enforcement of these rights was left to the discretion of the state. On the other hand, it was
not the state’s responsibility to guarantee rights, but that of the citizens. Raising workers’
living standards and promoting their education were among the fundamental duties, not
rights. The same was true to protecting the property of the people, strengthening social
property, increasing the economic power of the Hungarian People’s Republic, and
strengthening the order of the people’s democracy.?*’

The wording differed slightly, but the essence was quite close to the Stalinist model
as the constitution stated that ‘The Hungarian People’s Republic realises this right by the
general provision of public education in free and compulsory general schools, by
secondary and high school education, by the further education of adult workers and their
material support’. The Section 49 (3) of the constitution guaranteed to every nationality
living on the Hungarian People’s Republic’s territory the possibility of education in its
mother tongue and the fostering of its national culture.?*® This measure was important from

24 See also: Ortutay, Gyula: Miivelédés és politika. Budapest 1947; Horvath, Attila: A szovjet tipusti diktatira
oktataspolitikaja Magyarorszagon. Polgari Szemle Vol. 12, 2016, 94-114.; Horvath, Attila: The Educational
Policy of the Soviet Dictatorship in Hungary. Civic Review, Vol. 13, Special Issue, 2017, 335-356.
https://eng.polgariszemle.hu/archive/141-vol-13-special-issue-2017/hungarian-history/897-the-educational-
policy-of-the-soviet-dictatorship-in-hungary.

245 Act XX of 1949 on the Constitution of the Hungarian People’s Republic. See the English version of the
constitution:

https://en.wikisource.org/wiki/Constitution_of the_People%E2%80%99s_Republic_of Hungary (1949)#top;
See also: Szente, Zoltan: The Constitutional Law in Hungary. Alphen aan den Rijn, Netherlands 2022.

246 Act XX of 1949 on the Constitution of the Hungarian People’s Republic Section 48.

247 Act XX of 1949 on the Constitution of the Hungarian People’s Republic Section 59.

248 Act XX of 1949 on the Constitution of the Hungarian People’s Republic Section 49. (3).
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the aspect of the Soviet model and internationalization, but also from the Hungarian
perspective, as many nationalities have always lived in our country throughout its history.

Special attention was paid to educating children in the spirit of socialism, in line
with the principle that ‘the interests of youth are consistently protected.’** Similar to the
Soviet constitution, various organizations, including cultural and youth associations, could
be organized on an ideological basis: ’In the due performance of its tasks the Hungarian
People’s Republic relies upon the organisations of self-reliant workers. In the interest of
protecting the order of the People’s Republic, of increasing participation in socialist
reconstruction, of extending cultural education and of realising the rights of the people and
fostering international solidarity, the workers form Trade Unions, democratic women and
youth organisations and other mass organisations, and combine their forces in
the Democratic People’s Front. In these organisations the close co-operation of industrial,
agricultural and intellectual workers as well as their democratic unity is being realised. The
workers’ class, relying on the democratic unity of the people and directed by its vanguard,

is the leading force of all State and social activity’.>>

4. Constitution of the People's Republic of Bulgaria

In the following, the constitutions of the Warsaw Pact countries will be examined in
the order in which they were adopted. Of the countries examined, the first to adopt a
communist constitution based on the Soviet model was the People's Republic of Bulgaria
in 1947.

The Chapter VIII (fundamental rights and obligations of citizens) of the Bulgarian
constitution contained rules relating to education. Article 72 dealt with women in the spirit
of gender equality, similar to other constitutions, defining that they are equal to men in all
areas of state, private, economic, public, cultural and political life, which can be achieved —
among others — by ensuring them equal right to education.”!

Every institutional level was covered similarly to the Soviet constitution, the right
to education was ensured through schools, educational institutes, universities, as well as
through scholarships, dormitories for students, assistance and special encouragement for
those who had shown talent. Primary education was mandatory and free. Besides the
citizens right to education, the Bulgarian constitution defined the ideological way of
education, it explicitly stated that: ‘education is secular, with a democratic and progressive
spirit’. 2 The same article regulated minority education, according to this, national

249 Act XX of 1949 on the Constitution of the Hungarian People’s Republic Section 52.

250 Act XX of 1949 on the Constitution of the Hungarian People’s Republic Section 56. (2).

231 1947 Constitution of the People's Republic of Bulgaria Article 72. See the English version of the
constitution: https://parliament.bg/bg/18.

252 1947 Constitution of the People's Republic of Bulgaria Article 79.; Az eurdpai népi demokracidk
alkotmanyai. (ed. Dr. Kovdcs, Istvan). Budapest 1985.; Kébel, Szilvia: ,,Oszd meg és uralkodj!” A partallam és
az egyhazak. Budapest 2005. 152.
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minorities have the right to learn in their mother tongue and to develop their national
culture, but the learning of the Bulgarian language was mandatory, too. Hungarian
legislation provided for the nationalization of schools in a separate act, whereas the
Bulgarian constitution stated that ‘schools are state-run.” The establishment of private
schools was also possible in theory, if allowed by the legislation, but in this case, they were
under state supervision.?*?

5. Constitution of the Romanian People's Republic

The Constitution of the Romanian People's Republic was adopted in 1948, modelled
on the Soviet constitution. Later, the country adopted two new constitutions during the
communist era, but these were drafted in the same spirit in terms of ideology, so they will
not be examined in this study, but may be the subject of future research. For each of the
states examined, the earliest constitutions form the basis for comparison.

The Article 22 of the Romanian constitution of 1948 stated that
‘all citizens have the right to education’.* It is interesting that all constitutions — except
the Hungarian- used the term ‘citizens’ rather than ‘workers’ when referring to the
fundamental right to education. The obligation to ensure this right fell to the state: ‘The
State shall ensure the fulfilment of this right by organizing and developing compulsory and
free primary education, through State scholarships granted to meritorious pupils and

students, and by organizing and developing vocational and technical education’.?’

Regarding the maintenance of educational institutions, Article 27. prohibited
religious denominations, congregations or communities to open or maintain general
education institutions, but only special schools for the training of religious personnel under
state control. 2>

Education in minority languages was also supported by the Romanian constitution.
In theory, in the Romanian People's Republic, the nationalities were assured the right to
use their language and to organize education at all levels in their mother tongue, but the
teaching of not only the Romanian language, but Romanian literature as well, was
mandatory in schools of all levels.?®” The Romanian state's language policy could be
explained in more detail from a Hungarian perspective, but this does not fall within the
narrow scope of education.

6. Constitution of Czechoslovakia

Czechoslovakia had two constitutions drafted in communist spirit, the first was
adopted in 1948, then the second in 1960.

233 1947 Constitution of the People's Republic of Bulgaria Article 79.
239 1948 Constitution of the Romanian People's Republic Article 22.
253 1948 Constitution of the Romanian People's Republic Article 22.
236 1948 Constitution of the Romanian People's Republic Article 27.
257 1948 Constitution of the Romanian People's Republic Article 24
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A unique feature of the Czechoslovak constitution was that it had a separate first
part entitled Fundamental Articles of the Constitution. Article III (3) of this part containing
fundamental provisions stated that all citizens have the right to education.?>

In the catalogue of the rights and duties of citizens, gender equality in education
was one of the first items listed, as Section 1 (2) stated that ‘men and women shall hold
equal position in the family and in the community and shall have equal access to
education, and to all professions, offices and honors’.?* According to Section 12 all
citizens have the right to education and the state shall ensure that everyone receives
education and training in accordance with his or her natural abilities and with a view
towards the needs of the community.? Only state schools existed, in which ‘basic
education shall be uniform, compulsory and free’?®!, and the supreme direction of all
education and of all instruction, as well as the supervision thereof, was the competence of
the state.?®?

Section 14 was important regarding ideological education: ‘all education and all
instruction shall be so provided as to be in accordance with the results of scientific
research, and so as not to be inconsistent with the People’s Democratic Order’.2%3 At this
point, we have to mention the 1960 constitution of Czechoslovakia, because it defined in
more detail the ‘view towards the needs of the community’ and ‘uniform’ education.
Article 16. (1) of the later constitution highlighted that ‘the entire cultural policy of
Czechoslovakia, the development of all forms of education, schooling and instruction shall
be directed in the spirit of the scientific world view, Marxism, Leninism, and closely
linked to the life and work of the people’.?* Only the 1960 constitution established two
other important principles. One of them, following the Soviet model, stated that ‘the
organization of courses for employed persons, free specialized training in industrial
enterprises and agricultural co-operatives and the cultural and educational activities
undertaken by the State and the people's organizations shall serve further to advance the
level of education’.?%> Another provision that was left out of the previous constitution,
covering mother tongue education, was similar to several constitutions examined earlier.
According to Article 25. ‘the State shall ensure citizens of Hungarian, Ukrainian and
Polish nationality every opportunity and all means for education in their mother tongue and

238 1948 Constitution of Czechoslovakia Article 1lI (3). See the English version of the constitution:
https://czecon.law.muni.cz/content/en/ustavy/1948/.

259 1948 Constitution of Czechoslovakia §1 (2).

260 1948 Constitution of Czechoslovakia § 12.

261 1948 Constitution of Czechoslovakia § 13.

262 1948 Constitution of Czechoslovakia § 14. (2).

263 1948 Constitution of Czechoslovakia § 14. (1).

264 1960 Constitution of Czechoslovakia Article 16. See the English version of the constitution:
https://www.worldstatesmen.org/Czechoslovakia-Const1960.pdf.

265 1960 Constitution of Czechoslovakia Article 24. (2).
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for their cultural development’.?® The mention of Czechoslovak language regulations is
also significant from a Hungarian perspective, since after World War 11, as well as a large
number of Hungarians were incorporated into Romania with the territory of Transylvania
(Erdély), a significant Hungarian minority was also annexed to Czechoslovakia with Upper
Hungary (Felvidék).2®

7. Constitution of the German Democratic Republic

After World War II, Germany was divided into two parts: the Federal Republic of
Germany in the west and the German Democratic Republic (GDR) in the east, where the
influence of the Soviet Union increased. The Constitution of the GDR was passed in 1949,
it contained many passages similar to the 1919 Weimar Constitution, but its amendments
(1968, 1974) emphasized the socialist political organization and connection with the Soviet
Union.?%®

Chapter 2 of the Constitution of the GDR reflected to economic foundations,
science, education and culture. Within this chapter, Article 17 (2) emphasized the socialist
orientation of education, stating that the GDR ‘assures all citizens a high standard of
education corresponding to the constantly increasing social requirements through the
integrated socialist educational system. It enables citizens to shape socialist society and to
participate creatively in the development of socialist democracy’.?® The ideological basis
of education and all scientific research were determined. The state supported science and
education with a specific objective that was in line with its policy: to protect and enrich
society and the lives of its citizens, to master the scientific and technological revolution,
and to guarantee the continuous progress of socialist society. 2"

Regarding the right to education, Article 25 of the constitution highlighted many
times the socialist way of education: ‘the integrated socialist educational system guarantees
every citizen a continuous socialist education, training, and higher training. The German
Democratic Republic ensures the march forward of the people to a socialist community of
universally educated and harmoniously developed people imbued with the spirit of
socialist patriotism and internationalism, and possessing an advanced general and

specialized education’.?’!

Educational facilities were open to all. It was a speciality, that a general ten-year
secondary schooling was compulsory, provided by the ten-year general polytechnical

266 1960 Constitution of Czechoslovakia Article 25.

267 About the legal status of minorities see: Haldsz, Ivan: National and Ethnic Minorities” Legal Position in
East Central Europe Between 1789 and 1989. In Sary, Pal (ed.) Lectures on East Central European Legal
History (Second, Enlarged Edition). Miskolc — Budapest 2023. 311-342.

268 About the main constitutional changes see: hitps.//constitutionnet.org/country/germany.

269 1949 Constitution of the German Democratic Republic Article 17 (2). See the English version of the
constitution: https://ia800708.us.archive.org/2/items/constitutionofge(0germ/constitutionofge00germ.pdf.
270 1949 Constitution of the German Democratic Republic Article 17 (3).

271 1949 Constitution of the German Democratic Republic Article 25 (1)-(2).
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secondary school. In certain cases, the secondary schooling could be completed within the
framework of vocational training or the further education of the working people. All young
people had the right and the duty to learn a vocation. Another socialist measure was that
for mentally and physically handicapped children and adults existed special schools and
training establishments. The state and all social forces were obliged to work together to
ensure that these tasks are fulfilled through joint educational efforts.?”?

Compared to the other constitutions examined, the East-German constitution
differed in that it also stipulated the rights and obligations of parents with regard to their
children's education. Article 38 (4) explicitly listed that it is the right and the supreme duty
of parents to educate their children to become healthy, happy, competent, universally
educated and patriotic citizens. To ensure education of their children, parents had to
cooperate with schools, based on the cited article they had ‘a right to a close and trustful

cooperation with the social and state educational institutions’.?’®

8. Constitution of the Peoples’ Republic of Poland

The 1952 Constitution of the Peoples’ Republic of Poland followed the Stalinist
model as well, and it was amended several times.?’*

The constitution declared the right to education to the citizens of the Polish
People’s Republic. Article 61. 2. listed how this right was ensured: ‘universal, free and
compulsory primary schools; a constant development of secondary schools, providing
general or vocational education, and of schools of academic level; the help of the State in
raising the skill of citizens employed in industrial establishments and other places of
employment in town and country; a scheme of State scholarships, the development of
hostels, boarding schools and students' homes, together with other forms of material aid for

the children of workers, working peasants and intelligentsia’.?”®

Similar to the constitutions of other member states of the Warsaw Pact, the polish
constitution gave equal rights to women with men in all spheres of public, political,
economic, social and cultural life, which was guaranteed by the right to education as
well 27

As in the Hungarian constitution, the Polish People's Republic gave ‘particularly
careful attention to the education of youth’.?”” Another similarity was the provision which
linked the right of association- including youth associations — to the condition that it did
not conflict with the socialist order. The setting up of, and participation in, associations the

272 1949 Constitution of the German Democratic Republic Article 25 (4)-(6).

273 1949 Constitution of the German Democratic Republic Article 38 (4).

274 About the main constitutional changes see: https.//constitutionnet.org/country/poland.

2751952 Constitution of the Peoples’ Republic of Poland Article 61. 2. See the English version of the
constitution: https://libr.sejm.gov.pl/tek01/txt/kpol/e1952a-spis. html.

276 1952 Constitution of the Peoples’ Republic of Poland Article 66.

277 1952 Constitution of the Peoples’ Republic of Poland Article 68.
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aims or activities of which are directed against the political or social system or against the
legal order of the Polish People's Republic were forbidden.?"

9. Conclusion

Originally, the Warsaw Pact established a military alliance, but it increasingly
became a means of securing Soviet influence and spreading socialist ideology in the
countries of the Eastern Bloc, ensuring ideological control and conformity to socialist
doctrines. Member states were committed to form a socialist society, so the role of
education was to ensure loyalty to the proletarian state. Their constitutions — based on the
soviet model — thus functioned as instruments of ideological education. The comparative
analysis of the constitutional foundations of education in the Warsaw Pact countries
demonstrates that the embedding of Marxist-Leninist and socialist ideology into the legal
systems of Eastern Europe was systematic. Following the model of the 1936 Stalinist
Constitution, the Soviet Union and the countries of the Eastern Bloc established state-
controlled education. The purpose of schools was to form citizens loyal to socialism, so the
constitutional provisions tied education to the goals of socialist worldview. Education was
an ideological function of the state. Significant similarities and certain differences emerged
among the examined countries’ constitution. In every one of them, the right to education
was declared. For the Hungarian reader it can be interesting, that the term ‘workers’ was
used only in the Hungarian constitution, the constitutions of the other Warsaw Pact
countries, and even the Stalinist constitution, used the term ‘citizen’ to refer to the right to
education. Other similarities were the declaration of free and compulsory primary
education, gender equality in access to education and the state-supervision. Regarding
women’s equality, it is worth noting that this was achieved earlier in the Eastern Bloc
countries than in Western European states. Although the constitutions focused primarily on
workers' rights, it is important to note that the constitutional enshrinement and
implementation of the right to education gave large social groups access to education for
the first time in history, which played a major role in social mobility. The wording of the
constitutions does not generally demonstrate a mechanical legal transfer; rather, we see a
kind of model following that reflects the common ideological and political system, but to
some extent customised to national characteristics.
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Abstract: People's relationship with companion animals is changing at an extent
never seen before. We view them not merely as objects, but as sentient beings and members
of the family. Despite the importance of the role of companion animals, their legal status
remains the same as that of objects. However, it is important to note that, with regard to
the legal status of animals as objects, numerous changes can be observed today in the civil
codes of certain countries and, thus, in the assessment of animals in civil law relationships
affecting them.

In the introduction to my study, I present some religious approaches of the
development of human-animal relations. 1 examine Judeo-Christian cultural sphere and
Buddhist philosophy in relation to world religions and how they can influence the
definition of the relationship between humans and animals. This can indirectly plays an
important role in determining the legal status of animals. I presented these religious
attitude this time because they provide a framework for Mongolian- Hungarian scientific
cooperation.

The recognition of animals as sentient beings is becoming increasingly prominent.
This change can also be seen in family law, inheritance law and compensation disputes. In
my study, I examine the family law aspect by presenting judicial practice. The legal status
of animals in family law cases comes to the fore in the event of divorce, as to which party
is entitled to continue keeping the animal.
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In my paper, I examine the legal fate of animals in the context of divorce, how much
consideration is given to animal welfare, and what criteria the court may use to decide on
the placement of animals in cases of dispute between the parties. My study focuses on a
2018 California law in which the traditional property status of animals was overturned
and the interests of pets came to the fore.

Keywords: civil law status of animals, family law, divorce cases, custody, religious
origins of the relationship between animals and humans

1. Introduction, relevance of the topic

People's relationship with companion animals is changing at an extent never seen
before. We view them not merely as objects, but as sentient beings and members of the
family. With regard to pet ownership, mainly in developed countries, it can be observed
that pets can even serve as a replacement for children, and that in many households there
are more pets than children.?”

In modern societies, companion animals play a particularly important role, but their
legal status remains essentially the same as that of a thing.?*® Despite society's recognition,
animals are fundamentally considered property under the law.?%!

However, with regard to the legal status of animals, many changes can be observed
today in the civil codes of certain countries and thus also in the assessment of animals in
civil law relationships affecting them. The recognition of animals as sentient beings is
becoming increasingly prominent. This change can also be seen in family law, inheritance
law and compensation disputes. In my study, I examine the family law aspect by
presenting judicial practice. The legal status of animals in family law cases comes to the
fore in the event of divorce, as to which party is entitled to continue keeping the animal.

In my paper, I examine the legal fate of animals in the context of divorce, how much
consideration is given to animal welfare, and what criteria the court may use to decide on
the placement of animals in cases of dispute between the parties. My study focuses on a
2018 California court decision in which the traditional property status of animals was
overturned and the interests of pets came to the fore. 2

2. The origin of the human-animal relationship based on Judeo-Christian
cultural sphere and Buddhist philosophy

279 WALDAU, Animal Rights 7. ,,In fact in many industrialized countries, such as the United States, more
households have companion animals than children”

280 SEPS, Animal Law Evolution, 1340. ,, Despite the fact that society recognizes the differences among
animals, the law considers them all property.”

281 EPSTEIN, Resolving Confusion in Pet Owner Tort Cases 33. see although in: SEPS, Animal Law Evolution,
1342.

282 ABATE, What can animal law learn from environmental law?, xIi.
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The world's major religions are Buddhism, Christianity, Hinduism, Islam, and
Judaism. Based on the teachings of these religions, we can draw important conclusions
about the current state of human-animal relations and, indirectly, about the legal status of
animals. In the introduction to my study, I present some religious approaches of the
development of human-animal relations. I examine Judeo-Christian cultural sphere and
Buddhist philosophy in relation to world religions and how they can influence the
definition of the relationship between humans and animals. This can indirectly plays an
important role in determining the legal status of animals. I presented these religious
attitude this time because they provide a framework for Mongolian- Hungarian-scientific
cooperation.

In the Judeo-Christian cultural sphere, the Bible is one of the most important
guides in matters of faith and morality. According to the Bible, animals, like humans, are
God's creations. According to the Book of Genesis, on the fifth day of creation, God
created large aquatic animals, animals that swim and move in the water, and birds, and on

the sixth day of creation, he created land animals.?%

God created humans in his own image and likeness after the animals: ,,And God
said, Let us make man in our image, like us: and let him have rule over the fish of the sea
and over the birds of the air and over the cattle and over all the earth and over every living
thing which goes flat on the earth.”?** Right after creation, God blessed man and said to
him: ,,And God gave them his blessing and said to them, Be fertile and have increase, and
make the earth full and be masters of it; be rulers over the fish of the sea and over the birds

of the air and over every living thing moving on the earth.”?%

These propositions of the Book of Genesis fundamentally define the relationship
between man and animals. It can be stated that it defines man as a being created by God,
namely, as a being created in God's own image and likeness,?*® highlighted from other
living beings.

The most important difference between humans and animals is their creation. While
God formed humans with His own hands in His own image and likeness,?®’ breathed into

283 Genesis, 1:21 ,,And God made great sea-beasts, and every sort of living and moving thing with which the
waters were full, and every sort of winged bird: and God saw that it was good. Genesis, 1:22 And God gave
them his blessing, saying, Be fertile and have increase, making all the waters of the seas full, and let the birds
be increased in the earth. Genesis, 1:23 And there was evening and there was morning, the fifth day. Genesis,
1:24 And God said, Let the earth give birth to all sorts of living things, cattle and all things moving on the
earth, and beasts of the earth after their sort: and it was so. Genesis, 1:25 And God made the beast of the earth
after its sort, and the cattle after their sort, and everything moving on the face of the earth after its sort: and
God saw that it was good.

284 Genesis, 1:26

285 Genesis, 1:28

286 MEszAROS, Emberi jogok a Biblidban, 228.

287 Genesis, 1:26
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it from the spirit of ownership, while animals sprout from the earth?®®, among whom,
however, he did not find a helper suitable for man.?** The Bible therefore proclaims man's
dominion over the Earth, but this cannot be unlimited or unethical domination. 2
According to the Bible, God entrusted animals to humans, but it is particularly important
that we interpret this correctly. The command to "have dominion over them" used in the
Bible does not mean unlimited exploitation, but includes care, a kind of caring dominion.
We must rule over animals while caring for them.?”! We can interpret this in a similar way
to the concept of good husbandry used in today's animal welfare legislation.?®> The Bible
uses several verbs to describe dominion, and the Bible use the verb "rode" (to rule with

care) as a command for dominion over animals.?**

According to Genesis, God gave humans power over all living creatures. The
interpretation of power: caretaking — living creatures must serve humanity, but humans, as
part of their power, must care for all living creatures.?* Based on the Genesis, the
relationship between humans and animals is outlined: God placed humans above animals,
created them in His own image, and gave them the task of ruling over and caring for the
animals.

However, the Bible also acknowledges that animals can sometimes be more than
mere possessions.?”> An example of this is the Second Book of Samuel, which tells the
story of a poor man who raised a single lamb alongside his children, with whom he shared
his food and drink, and which slept in his arms.—*“It was like a daughter to him.”*® This
suggests that even in biblical times, the law recognized that animals in close relationships
with people were considered more than mere property even akin to children.?*” In the
Bible, those who care for animals are rewarded, Jacob, Moses, and King David were all
shepherds who cared for animals.?”® Based on the teachings of the Bible, it is shown that
Judeo-Christian cultural sphere also recognizes animals as sentient beings capable of
suffering.

288 Genesis, 1:24, FINT4, ,, Don't cause unnecessary pain!” 56.

289 Genesis, 2:20 ,, And the man gave names to all cattle and to the birds of the air and to every beast of the
field; but Adam had no one like himself as a help.”

290 VETTER, Allatvédelmi jog 24.

91 GRrosz, Allatvédelemrdl roviden a Biblia fényében, 1.

292 See, for example, Section 3(8) of Act XXVIII of 1998 on the Hungarian Protection and Welfare of Animals:
Good husbandry: human activity aimed at providing animals with living conditions that correspond to the
physical, physiological, breeding, and ethological characteristics of their species, breed, and sex, as well as
their age and health status, and that satisfy their housing and feeding needs.

293 R4y, Allatvédelem a Biblidban 186.

29 https://www.bbc.co.uk/religion/religions/judaism/jewishethics/animals_1.shtml (08.11.2025.)

295 SEPS, Animal Law Evolution, 1342.

296 2 Samuel 12:3. When a rich man killed the poor man’s lamb, King David “burned with anger” and
declared that “the man who did this deserves to die! He must pay for that lamb four times over.” 2 Samuel
12:5—:6. SEPS, Animal Law Evolution, 1342.

297 SEPS, Animal Law Evolution, 1342.

298 Genesis 30, Exodus 31, 1 Samuel 17
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Buddhism is a peaceful religion that emphasizes kindness toward animals.*’ In
Buddhism, the relationship with animals is defined by the principle of non-violence
(ahimsa). From the very beginning, Buddhist ethics has focused on all sentient beings, not
just humans.>® The fact that animals are treated as sentient beings rather than objects can
have a very important impact on legal regulation. They state the important proposition, that
Non-human animals are sentient; they have a range of conscious experiences, are

motivated by a range of psychological states, and are sensitive to suffering.!

The recognition of animals as sentient beings, as taught by Buddhist philosophy, is
one of the most significant arguments for change in legal regulation in the modern age.
This recognition can now be found in the legislation of many countries, particularly in
relation to the civil law status of animals.

3. Changes in people's relationship with companion animals in the modern age-
disputes in the event of divorce

The relationship between humans and animals, particularly companion animals, is
changing in ways never seen before. People tend to think of animals less as objects, but
rather as sentient companions. Based on the results of research into social changes and the
sentience of animals, the legal status of animals is also changing significantly.

With regard to the civil law status of animals, the rules in force in no country have
yet removed them from the status of property, but there is a growing trend towards
recognizing them as sentient beings and declaring special civil law rules applicable to
animals. This change can also be seen in family law, inheritance law and tort law.

In my study, I examine the family law aspect by presenting judicial practice. The
legal status of animals in family law cases comes to the fore in the event of divorce, as to
which party is entitled to continue keeping the animal. I examine the judicial practice of
individual countries in light of the decision made by the California court in 2018, which
fundamentally changed the legal fate of companion animals in the event of divorce.

3.1. Americans are deeply attached to their pets, regardless of the protection
afforded to animals by law.*** In 2019, approximately 85 million households, representing
67% of all households in the United States, kept at least one pet.*”® Pets can play a
substitute role for children, especially in developed countries, as more households have

299 BRONWYN, Buddhism and Animal Ethics, 1. Philosophy Compass 12 (7):1-12.

300 DaLY, Sentience and the Primordial ‘We’, 4.

301 GETZ, Sentient Beings, 1345.

302 BuHAl, Pets as Property, 171.

303 WiLLETTS, An Exploratory Investigation of Companion Animal Custody Disputes, 1.
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pets than children.’* As statistics show that in the U.S.A., one in four divorces involves

disputes over the placement of pets.*%

Pets involved in custody disputes when owners divorce are treated very differently
depending on the jurisdiction where the divorce is taking place.’*® Some courts treat pets as
property under the traditional definition while others treat them more like persons.3"’
However pets are generally treated as property in agreements and are therefore considered
to be worth their market value, while other courts treat them more as persons in divorce
proceedings, recognizing that these custody disputes can be just as acrimonious as those
over children.>*®

A change in California law has brought about a huge breakthrough in the legal status
of pets in divorce cases.’” In September 2018, Democratic Representative Bill Quirk
introduced and Governor Jerry Brown signed Bill 2274°!°. Based on the justification, the
legislation in force stipulated that the court should divide the parties' joint property equally
in its judgment on the dissolution of the marriage, unless otherwise provided.*!!

This bill gives courts the option, upon request, to assign exclusive or joint ownership
of jointly owned pets, taking into account the care of the pets. which empowers California
judges to decide on disputed issues relating to the custody of family pets during and after
divorce.’!? Under the new law, the legal treatment of pets is the same as that of custody
disputes and during the procedure, the judge can take into account the best interests and
care of the pet and award custody to one party until the divorce is finalized.*"?

304 WarpAuU, Animal Rights 7.

305 https://www.clarionsolicitors.com/articles/divorce-and-separation-who-keeps-the-dog (26.10.2025.)

306 SEPS, Animal Law Evolution, 1346.

307 SEPS, Animal Law Evolution, 1346. “The variations between different jurisdictions or courts can therefore
be dramatic, leaving divorcing couples in the unenviable position of seeing their beloved pets distributed
between them on an arguably arbitrary basis.” STROH, Puppy Love 249.

308 Huss, Separation, Custody, and Estate Planning Issues Relating to Companion Animals, 221.

309 https://www.whitmarshfamilylaw.com/california-law-counts-pets-as-family-not-property-during-and-after-
divorce-proceedings/ (25.10.2025.)

319 4ssembly Bill No. 2274 CHAPTER 820 An act to add Section 2605 to the Family Code, relating to division
of community property. Section 2605 is added to the Family Code, to read: 2605. (a) The court, at the request
of a party to proceedings for dissolution of marriage or for legal separation of the parties, may enter an order,
prior to the final determination of ownership of a pet animal, to require a party to care for the pet animal. The
existence of an order providing for the care of a pet animal during the course of proceedings for dissolution of
marriage or for legal separation of the parties shall not have any impact on the court’s final determination of
ownership of the pet animal.(b) Notwithstanding any other law, including, but not limited to, Section 2550, the
court, at the request of a party to proceedings for dissolution of marriage or for legal separation of the parties,
may assign sole or joint ownership of a pet animal taking into consideration the care of the pet animal.

311 4B-2274 Division of community property: pet animals.(2017-2018)
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtmI?bill_id=2017201804B2274

312 https.//www.whitmarshfamilylaw.com/california-law-counts-pets-as-family-not-property-during-and-after-
divorce-proceedings/ (25.10.2025.)

313 hitps://www.whitmarshfamilylaw.com/california-law-counts-pets-as-family-not-property-during-and-after-
divorce-proceedings/ (25.10.2025.) ,, Weighted factors that may be taken into consideration to rule on the pet’s
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The new law came into effect on January 1, 2019, giving divorcing couples the
option to go to court to seek sole or joint custody of their pet, depending on the animal's
caretaking situation.?'* | This care includes the following: Prevention of harmful or cruel
acts, Provision of food, water, veterinary care, and a safe and secure shelter, Visitation
rights may also be granted, allowing the person who does not receive primary custody of
the pet to continue to participate in the animal's care and spend time with their beloved pet
on specific days and times.”?!

According to the interpretative provision of the law, a pet animal is defined as any
animal that is community property and kept as a household pet.*' The Calfornia law
applies to both divorcing and legally separating couples.’'” Given that California is a
community property state, the condition for establishing custody is that the animal must
have been acquired during the marriage and not as a gift or inheritance to one of the
parties.’'®

The possibility of deciding on the custody of animals is a significant step forward in
settling the legal fate of animals in divorce cases. The court may decide on joint or separate
custody in the best interests of the animal.

Despite specific supervisory rules for animals, policymakers have -carefully
distinguished between pets and children by not applying the "best interests" principle.’"’
This elevates companion animals above the status of personal property, but falls short of
the legal status applied in child custody cases.**

3.2. In Hungary, in the event of divorce, according to the provisions of Act V of
2013 on the Hungarian Civil Code®?!, the animal, after sharing in the legal fate of the
property, may become the exclusive property of one of the spouses after the settlement of
the financial value it represents between the parties. > According to family law

regulations, contact with animals is not a mandatory additional issue in divorce

custody can include who: Feeds the pet, Takes the pet to the vet, Walks or exercises the pet, when applicable,
Protects the pet from harm.”

34 https://www.whitmarshfamilylaw.com/california-law-counts-pets-as-family-not-property-during-and-after-
divorce-proceedings/ (25.10.2025.)

315 https://www.whitmarshfamilylaw.com/california-law-counts-pets-as-family-not-property-during-and-after-
divorce-proceedings/ (25.10.2025.)

316 4B-2274 2605. (c) For purposes of this section, the following definitions shall apply:

(1) “Care” includes, but is not limited to, the prevention of acts of harm or cruelty, as described in Section 597
of the Penal Code, and the provision of food, water, veterinary care, and safe and protected shelter.

(2) “Pet animal” means any animal that is community property and kept as a household pet.

317 WiLLETTS, An Exploratory Investigation of Companion Animal Custody Disputes, 13.

318 WiLLETTS, An Exploratory Investigation of Companion Animal Custody Disputes, 14.

319 WiLLETTS, An Exploratory Investigation of Companion Animal Custody Disputes, 14.

320 WiLLETTS, An Exploratory Investigation of Companion Animal Custody Disputes, 14.

321 Act V of 2013 on the Hungarian Civil Code, Section 5:14(3) The rules applicable to the matter shall be
applied to animals, taking into account the statutory provisions establishing differences appropriate to their
nature.

322 CseHr, Commentary on Act V of 2013 on the Civil Code 635-636.
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proceedings, so the legal fate of the animal may remain uncertain.*?® With regard to pets,
only differences that are consistent with their nature may be established, but this provides
limited scope for the courts.?** According to the relevant decision of the Hungarian
Supreme Court, neither spouse may request the placement of jointly owned animals or the
regulation of contact with them, because neither the law on the protection and welfare of
animals nor any other legislation provides for such a right.**® The relevant decision
considers the fact of owning a pet primarily as a non-financial benefit, on the basis of
which the co-owner who actually owns and cares for the jointly owned animal can be
expected to bear the costs associated with keeping and caring for the animal alone.>?

3.3. In Spain the Codigo Civil *?” already recognizes animals as sentient beings,
living creatures with sentience. The legal status of property and objects applies to them
only insofar as it is compatible with their nature or with provisions for their protection.?*

Recognizing animals as sentient beings has an impact on how they are treated in the
event of a divorce: they are not treated as property, but as sentient beings, and their welfare
and protection must be taken into account. According to the provisions of the Codigo
Civil, the legal status of pets has to be settled in the event of a divorce. A Codigo Civil
Articulo 91 states that: ,In judgments of annulment, separation, or divorce, or in the
enforcement thereof, the judicial authority, in the absence of agreement between the
spouses or in the event of non-approval thereof, shall determine, in accordance with the
provisions of the following articles, the measures that are to replace those previously
adopted in relation to the children, the family home, the fate of pets, the burdens of
marriage, the liquidation of the economic regime, and the respective precautions or

323 CseHI, Commentary on Act V of 2013 on the Civil Code 635-636.

324 JAMBOR, Az dllatvédelem magdnjogi vonatkozdsai, 43.

325 Pfv.11.20.685/2007/5. "...with regard to animals belonging to the marital community of property, during the
existence of the community of property, the obligations of the animal keeper are borne by both spouses, and
after the termination of the community of life, either spouse may demand the division of the animal between the
parties, namely: the transfer of the animal into the exclusive ownership of one of the spouses, as well as the
settlement of the active and passive financial value represented by the animal between the parties on a
contractual basis. However, neither spouse may legally demand the placement of the jointly owned animal or
the regulation of contact with it, as neither the law on the protection and welfare of animals nor any other
legislation provides for such a right.

However, the mere fact of owning a dog or other animal "for pleasure" essentially entails all of the primarily
non-pecuniary benefits associated with the animal's attachment, love, and loyalty to its owner, which are the
reasons why people "find pleasure" in keeping such animals. In return for these non-pecuniary benefits, the co-
owner who actually keeps and cares for the jointly owned dog can be expected to bear the costs of keeping and
caring for the dog alone, because passing on these costs to the other or other co-owners would not only violate
their rights and legitimate interests in relation to the pet dog, but would also, contrary to the defendant's
argument, give the spouse who actually cares for the dog an unfair financial advantage at the expense of the
other spouse.”

326 Pf.11.20.685/2007/5.

327 Codigo Civil

328 Codigo Civil Articulo 333 bis. ,, Animals are sentient beings. The legal regime governing property and
objects shall only apply to them to the extent that it is compatible with their nature or with the provisions
intended for their protection.” https://index.hu/techtud/2021/12/11/spanyolorszagban-hivatalosan-is-erzo-
lenyek-lettek-az-allatok (07.04.2024.)
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guarantees, establishing those that are appropriate if none have been adopted for any of
these concepts. These measures may be modified when circumstances change
substantially."*%

3.4. The different definition of the property status of animals first appeared in
Austrian law. The Austrian Civil Code, Allgemeines biirgerliches Gesetzbuch
(hereinafter: ABGB), which came into force on July 1, 1988.33° Section 285a states that
"animals are not things; they are protected by a separate law.**! The rules applicable to
things shall apply to animals only insofar as there are no other rules applicable to them.”3*

In connection with the dissolution of marriage, the Austrian court ruled on the
placement of the animal in its decision (10b128/17f)3* stated that, unless otherwise
specified, animals should be considered as property and their future fate could be decided
in accordance with the rules governing the division of property.**

In another judgment concerning divorce (10b254/22t However, the court
emphasized that the division of pets is not determined solely by their value, but above all
by the emotional bond between the animal and the spouses, and vice versa. In addition, it
stated that the welfare of the animal is "not as decisive as the welfare of the child in a

custody decision." The court made the following decision regarding the placement of the

) 335

cat:**¢ "From a legal point of view, the court of first instance found that the division of pets

329 https.://english.elpais.com/society/2021-12-03/spain-approves-new-law-recognizing-animals-as-sentient-
beings.html (03.05.2024.)

330 Allgemeines biirgerliches Gesetzbuch https://www.jusline.at/gesetz/abgb (20 January 2025)

331 ABGB 285.a §

332 ABGB 285.a §

333 European Case Law Identifier ECLI:AT:OGH0002:2017:00100B00128.17F.0830.000
https://vis.bka.gv.at/JustizEntscheidung. wxe? Abfrage=Justiz&Dokumentnummer=JJT 20170830 _OGH0002_
00100B00128_17F0000_000&IncludeSelf=True

334 "In the proceedings, both parties correctly assumed that, according to the fundamental provision of Section
285a of the ABGB, which states that animals are not objects, they are protected by special laws, and provisions
relating to property are only applicable to animals insofar as there are no different rules, the dog must be
treated as property in the division of property after divorce — precisely because there are no different
provisions. And as Section 24a of the Animal Protection Act also shows, they are generally owned by someone.
A dog acquired during marriage and kept as a "family dog" is therefore subject to property division after
marriage; different rules apply to dogs brought into the marriage or dogs used for the personal use or
professional practice of one of the spouses (Section 82(1)(2) of the Marriage Act; for example, working dogs
such as rescue dogs, service dogs, or therapy dogs).”

335 European Case Law Identifier ECLI:AT:OGH0002:2023:00100B00254.22T.0127.000

336 According to the reasoning of the judgment: The parties' marriage was legally dissolved by a judgment
dated December 3, 2021. In its decision of the same date, the court of first instance ruled, in accordance with
Section 40a of the JN, that the man's request for the return of the cat named "F*", which was acquired during
the marriage and kept by the parties as a pet, should be decided in uncontested property division proceedings
pursuant to Section 81 et seq. of the EheG. The man justified his request for the transfer of the cat primarily on
the grounds that he was more emotionally attached to the animal. The woman secretly took the animal with her
when she moved out of the marital home, removing it from its familiar environment, which also included
another cat (which remained with the man). This was "questionable under animal welfare laws" and showed
that the woman was unable to care for the animal. She was incapable of doing so due to her alcohol addiction.
The woman opposed the transfer of the cat to the man. The animal was a "replacement” for a (deceased) cat
that she had brought into the marriage and had therefore been bought "for her.” She was almost exclusively
responsible for caring for the cat, and a "mutual” close emotional bond had developed between them. The man

159


https://english.elpais.com/society/2021-12-03/spain-approves-new-law-recognizing-animals-as-sentient-beings.html
https://english.elpais.com/society/2021-12-03/spain-approves-new-law-recognizing-animals-as-sentient-beings.html
https://www.jusline.at/gesetz/abgb%20(20

The Theory, Methodology and Contemporary Trends in Comparative Law Studies-2025

is determined not only by their value, but above all by the emotional bond between the
animal and the spouses, and vice versa." However, the welfare of the animal is "not as
decisive as the welfare of the child in custody decisions."*’

3.5 In Switzerland, with the amendment that came into force in 2003, the Swiss
Civil Code (hereinafter: ZGB) states that "(1) Animals are not things. (2) If there are no
different regulations concerning animals, the provisions concerning things shall apply.”
The ZGB article, which is considered a milestone in animal welfare, brought about
changes in civil law, including family law.3®

In the event of divorce, Section 651 a of the ZGB governs the placement of animals,
stating that " (1) Animals kept for domestic purposes and not as property or for financial
gain shall, in the event of a dispute, be awarded by the court to the party who can ensure
better care for the animal from an animal welfare perspective.”*

Accordingly, if the parties cannot agree on the dissolution of the marriage, the court
shall decide on the placement of the animal in accordance with the rules of the Civil Code
and shall award the animal to the party who can ensure better care for the animal.*** The
court may also order that, after the animal has been handed over, the other party pay
appropriate compensation or take temporary measures to protect the animal in addition to
placing it in care.**! According to Swiss constitutional law, Section 651a of the ZGB is

was unable to provide adequate care for the cat. He showed little interest in it and rarely took on any care
tasks. Before the woman moved out of the family home, the spouses agreed that she would take one of the cats
with her and the man would take the (other) cat. For this reason—and because he was closer to the woman—
she took the cat, which was not tied to a specific place, with her. She was able to take care of it. In the first
instance, the woman also requested that the cat that remained with the man be awarded to her.

337 The court emphasizes the principle of fairness in relation to the placement of animals: "It makes no sense to
divide the animal if, as in this case, the spouses are not primarily interested in the material value of the animal,
but in their emotional attachment to it. In such cases, the division of the animal cannot be decided on the basis
of its material value. Although the law on the division of property does not contain specific provisions on the
division of pets after marriage, it follows from Section 83(1) of the EheG that this must also be done on the
basis of fairness. In this case, since there are no relevant economic arguments for dividing the animal, the
decision must be based on the stronger or weaker emotional attachment of the spouses, in accordance with the
principle of fairness. The main reasons for the decision can be summarized as follows: After the dissolution of
the marriage, the division of the pet awarded to one of the spouses must be carried out on the basis of fairness.
In the absence of recognizable financial interests, the decisive factor is which spouse has a stronger emotional
bond with the animal. This can only be deviated from if such sharing is incompatible with animal welfare
regulations.

338 MicHEL; Kay4SSEH The Legal Situation of Animals in Switzerland, 1.

339 ZGB 651a.§ ' (2)The court may order the person to whom ownership of the animal is awarded to provide
appropriate compensation to the other party; the court determines the amount at its discretion.(3) The court
shall take all necessary provisional measures, in particular in relation to the animal’s care in the interim.
Inserted by No I of the FA of 4 Oct. 2002 (Article of Basic Principles: Animals), in force since 1 April 2003
(AS 2003 463; BBI 2002 4164 5806).

30 An interesting aspect regarding the placement of animals is that Switzerland's Animal Welfare Act
(Tierschutzgesetz TSchG) must also be taken into account, which means that certain companion animals, such
as rabbits or guinea pigs, cannot be separated from each other. MICHEL; KAyASSEH The Legal Situation of
Animals in Switzerland 31.

341 According to Article 205 of the Swiss Civil Code, one spouse must receive full compensation if the exclusive
ownership of an item is assigned to the other spouse because the latter was able to prove that his or her
interest took precedence.
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based on the constitutional principle of animal dignity, whereby animal welfare takes
precedence over the interests of the parties involved if these conflict with each other.3#?

4. Summary

In my study, I examined the changing and increasingly strong relationship between
humans and companion animals, focusing primarily on how this manifests itself in divorce
proceedings in relation to the division of shared animals. People's relationship with
companion animals is changing at an unprecedented rate. The traditional legal status of
animals as property has become outdated, and civil law settlements are beginning to
recognize the special status of animals. In family law cases involving divorce, these
changes are becoming increasingly apparent.

As an introduction, I thought it important to highlight the views on animals held by
Judeo-Christian culture and Buddhist philosophy, which also provide a framework for the
legal regulation of the status of animals today.

The relevance of my study was confirmed by a recent law in California on divorce,
which gives courts the power to decide on the placement of animals. This has brought a
breakthrough in the legal status of pets in divorce cases, provides divorcing couples with
the opportunity to go to court and request sole or joint custody of their pets, depending on
the animal's care situation. This has never happened before in the world, which I wanted to
substantiate through case law from the countries I examined.
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THE HISTORICAL DEVELOPMENT OF WOMEN'S LAW-ABIDING
BEHAVIOUR IN TRADITIONAL ISLAMIC LAW. TWO PORTRAITS OF HIND
BINT UTBAH

ADRIENN KANYAR
University of Pécs, Faculty of Law,
Department of Legal History

Absract: Hind bint Utbah, as the mother of the first Umayyad ruler, Mu'awiya,
embodies the ideal of a Muslim woman in Islamic law. Yet her person hides contradictions,
as in legal sources, such as the hadiths, she appears not only with this face, but also as her
own legal counterpoint as a jahiliyyah woman. The two figures always appear separated
from each other, in different stories, not compared to each other, symbolizing the distance
between pre-Islamic barbarism and the social relations regulated by Islam. This is of
paramount importance in the field of law-abiding, as the constant presence and separation
of the contrast places worlds that are historically distant into the present, since far from
the rule of Islamic law, the world of Jahiliyyah still exist - according to Islamic principles.
This serves as a guide for Muslim women in the individual's internal struggle, in the true,
voluntary and internal realization of following the law, so that they can integrate their
entire personality into the social and moral order regulated by Islamic law through the
archetype of the Muslim woman in accordance with the teachings of the Quran.

Keywords: Islam, Sharia, Hind bint Utbah, hadith, law-abiding

Motto: “And righteous women are devoutly obedient and, when alone, protective of
what Allah has entrusted them with.” (Quran 4:34)

1. Introduction

When Hungarian composer Béla Bartok completed his orchestral work 7wo
Portraits in 1911, he created a unique, still emblematic case of the transformation of a
musical theme. The two-movement work presents two portraits of Bartok's love for Stefi
Geyer. The first movement, One Ideal, presents the listener with the image of a woman
idealized by love. The second, One Grotesque, presents the disappointment of unrequited
love in a distorted mirror of the same musical theme (Kro6 1971, 21.). The composer
appears here as the Creator, who presents the two profoundly different aspects of the
created being as an ancient bipolar opposition that inspires sympathy and understanding in
the listener.
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Islam creates the portraits of Hind bint Utbah in the same way. One about the
“jahiliyyah” woman, who as the prototype of the Age of Barbarism, carries within herself
all the negativity of the age; and one about the Muslim woman who can be perfectly
matched to the ideal female archetype of Islamic law (El Cheikh 2015, 15.). The two
opposing constructs always appear separately from each other, in different stories, thus
providing the believer with the opportunity to understand, follow, and feel: Islamic law
creates the order, separates from the barbarity from which, by adhering to the rules of
Islam, anyone can step into the morally clean and ordered world of the Ummah (EI Cheikh
2015, 19.).

Through these two portraits, using traditional hadith materials, the study presents the
traditional Islamic legal role of Hind bint Utbah, who, as a unique female figure, leads
Muslim women from two separate worlds to the pure source of Sharia through observance
of the law.

2. Hind bint Utbah, the woman of Jahiliyyah
2.1. One Grotesque

Hind bint Utbah was the wife of Abu Sufyan, son of Harb, of the Umayyad branch of
the Quraysh tribe. This branch of the tribe was noble and very wealthy. They held the key
to the Kaaba, through whose administration they were leader figures of the cult, and thus
enjoyed high prestige in addition to their considerable wealth (Goldziher 1980, 13.). Hind
was an active public figure who, with her tough and determined character, exerted
influence on the political life of Mecca (Toral-Niehoff 2013, 7.). Under pressure from
Hind's family and the people of Mecca, the Prophet and his followers left the city and
emigrated to the safe oasis of Yathrib**® (El Cheikh 2015, 15.). However, Muhammad's
goal was still to conquer Mecca, so they first boycotted the caravans leaving Mecca, and
then clashed with the Meccan armies at Badr in 624. The battle ended in a triumphant
victory for the Muslim army (Goldziher 1980, 21.).

Hind suffered great losses because of the battle, as he lost his father Utbah ibn
Rabiah, his paternal uncle Shaybah ibn Rabiah, his brother Al-Walid ibn Utbah ibn Rabi'a,
and his son Hanzala (Teipen 2002, 446.). In deep pain, Hind swore revenge (Gabbay 2021,
157). However, the story gets blurry at this point. According to some records, such as Al-
Wagqidi's account, after Abu Sufyan returned to Mecca, he instructed the Quraysh tribe not
to mourn their slain relatives, not to ask for a na'iha’* in mourning, and not to apply a
poet, lest their anger be unleashed. Hind, agreeing with her husband, declared that she
would not cry until she avenged her dead family members. However, the 7th-century poet
Ayman bin Huraym evokes the portrait of weeping women and Hind, broken in grief.

According to the poet, anyone who saw Hind crying also cried like a mother who lost her

343 The present-day city of Medina.
34 A professional mourner.
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only son. And in the works of the female poet 4/-Khansa, elegies composed with Hind
appear in memory of the dead (El Cheikh 2015, 16.).

After the defeat at Badr, the Meccan army clashed with the Muslim army at Uhud.
The Meccans took their women with them to encourage the warriors and to shamefully
turn back those who fled from the battlefield. The women were led by Hind, who together
encouraged the men with songs, poems, dances, and drumming (El Cheikh 2015, 16.). Abu
Dujana's story clearly shows that Hind encouraged the Meccan warriors on the battlefield
with such fervour that she herself narrowly escaped death (El Cheikh 2015, 17.). Hind
placed her hopes in an Abyssinian slave named Wahshi, who had been promised by Abu
Sufyan that if he killed Hamza, the murderer of Hind's father, he would be freed. His
calculations proved correct, as Wahshi did indeed kill Hamza with his spear (Gabbay 2021,
157.).

After the Meccans' victory, Hind marched with the women to the battlefield to
mutilate the bodies of the fallen Muslims. They made necklaces and anklets from the
severed ears and noses. Sealing all this, Hind cut out Hamza's liver, which she tried to eat
(al-Athir 1994, 7:7350), but she couldn't swallow it, so she spat it out (Gabbay 2021, 157.).
Hind then climbed a cliff, where she expressed her pain in mournful yet triumphant verses
and acknowledged her deed, affirming her accomplished revenge (El Cheikh 2015, 17.).
As a result, her name was added to the list of those condemned by Muhammad, and she
could not hope for mercy even through the possibility of converting to Islam (Gabbay
2021, 158.).

2.2. Jahiliyyah values

No unified state emerged in pre-Islamic Arabia, so the historicity that characterized
it was also absent. Because of this, the Age of Ignorance is best known from stories
preserved through oral tradition and from the records of other peoples (Goldziher 2000,
3.). In the absence of real institutions at the level of tribal organization, traditions
connected the individual to the group on the axis of duty and loyalty, both in the past and
in the present (Goldziher 2000, 9.). Maintaining the customs of the ancestors strengthened
the tribes and created the historical "We" also assuming loyal cooperation between the
families that made up the tribe. Along these paradigms, it can be understood that violating
customary law - which Goldziher aptly calls the code of loyalty - was considered the
greatest ignominy (Goldziher 2000, 9-12.).

So, when Muhammad rejected the animistic, idolatrous religion of his ancestors, he
trampled on the common past and customary law. Mecca, as the centre of ancient worship,
where idols stood in every house at that time, was sacred and inviolable (Malghani -
Rehman 2025, 99.). The rejection of the old religious and moral order thus also meant the
rejection of those traditions and customary law, the absence of which broke tribal ties and
plunged Meccan families into an identity crisis. However, the Battle of Badr went beyond
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breaking the ancient cult. Fighting against Meccans of common bloodline, killing relatives
and family members, was a betrayal that, like the greatest disloyalty, demanded blood feud
(Goldziher 1980, 21.).

2.3. Creating the jahiliyyah portrait of Hind

Hind's politically active role can also be interpreted as a family duty. The
importance of her person is indicated by the fact that her name was included on the list of
those sentenced to death by the Prophet. According to Shahid, in pre-Islamic times,
Arabian women were entitled to freedom of speech in both private and public life: a fact
that Hind's courageous and bold statements are a true reminder of (Shahid 2007, 142.). As
a result, Hind's public role became a deterrent in the moral order of Islam that condemned
any form of political activity by women (Toral-Niehoff 2013, 7.).

The loud, distinctive grief of Hind is also incompatible with the image of woman
created by Islam. The ummah is an organic unit that subordinates the individual to the
community. In contrast, the tribal organization of the jahiliyyah holds society together so
loosely that the existence of the individual dissolves into the community only at the most
basic level. Hind, after losing her family members in the Battle of Badr, falls into deep
grief in most stories. The artistic expression of grief, poetry, and music, amplify the
individual's emotions and convey them to the outside world in a passionate form. In the
Islamic view, these grieving women, slapping their faces in deep pain, are irrational
manifestations of the loss of self-control that resonate with the wild and uncivilized world
of jahiliyyah as much as with the pagan female soul (El Cheikh 2015, 38.).

Hind's uncontrolled, deeply emotional personality is portrayed in the horrific images
of the Battle of Uhud. However, before Islam, blood feud was a duty that extended to all
members of the family, including Hind. Thus, appearing in battle, encouraging men with
music and poetry, and leading women are nothing more than expressions of true loyalty to
family, tribe, and customary law (Goldziher 1980, 21.). The mutilation of corpses as a
ritual gesture to fulfil revenge was a common practice in jahiliyyah Arabia, so the actions
of Hind and her female companions are not considered egregious (Toral-Niehoff 2013, 7.).
Yet, since this battle leads to the real breakdown of tribal organization, which at the same
time brings about the moral superiority of Islam, it remains in the memory of the Ummah
as an indelible historical moment, as a dark memory of barbarism, and the antithesis of the
new moral order revealed by the Prophet. This moment affixes the epithet “liver-eater” —
akilat al-akbad — to Hind (Toral-Niehoff 2013, 7.), completing the portrait of the
Jjahiliyyah Hind.

3. Hind bint Utbah, the Muslim woman

3.1. One Ideal
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When Muhammad and his followers captured Mecca without a fight in 630
(Goldziher 1980, 22.), Hind bint Utbah herself converted to Islam after the conversion of
her husband, Abu Sufyan. The Prophet then confirmed their marriage. Hind was a sensible,
wise and intelligent woman who was skilled in stylistics and rhetoric (al-Athir 1994,
7:7350, 281-282.). After his conversion, driven by his love for Islam, he smashed the idols
in his house with an axe and then said, “You have misled us.” (Ibn Sa’d, Tabaqat al-Kubra,
240.).3%

One day, Hind, with one of her maidservants, sent two goats to the Prophet. Arriving
at the Prophet's tent, the maidservant asked permission to enter, then interpreted Hind's
words: "We have few goats.”. The Prophet replied: "May Allah bless your goats and
increase their offspring!"”. The maidservant, upon returning home, told Hind the
supplication of the Prophet. They then experienced an abundance in their goats like never
before. Hind then said: “This is the supplication and blessing of the Messenger of Allah.”.
Then she told her dream in which she stood in the sun with her father, and although there
was shade nearby, she could not reach it. She continued: “Then when the Messenger of
God came near, I saw her casting a shadow over us.” (Ibn Asakir 1995, 184).

Bukhari records that one day Hind said to the Prophet: “O Messenger of Allah!
(Before I embraced Islam) there was no family on the face of the earth that I would have
loved to humiliate more than your family, but today there is no family on the face of the
earth that I would love more.” Muhammad replied, “I think similarly of Him in Whose
Hand is my soul.” Thus, the Messenger confirmed Hind and her family in Islam. Later in
the story, Hind complains about her husband, Abu Sufyan. Hind calls him a miser who
does not provide enough financial support for their children. Hind asks the Prophet if it is
considered sinful to take some of Abu Sufyan's money to feed their children. The Prophet
replies: “No, if you take what is reasonable for your needs.” (Bukhari 2:3825, 567.).

As a brave and intelligent woman, Hind bint Utbah strengthened Islam in battles
against the infidels, and serving the Ummah with her oratory skills. She witnessed the
Battle of Yarmouk, where she and her husband encouraged people against the armies of
the Byzantine emperor. Hind died in the year of the battle, 636, during the reign of Umar
(al-Athir 1994, 7:7350, 281-282.).

3.2. Islamic values

“Surely for” Muslim men and women, believing men and women,’ devout men and
women, truthful men and women, patient men and women, humble men and women,
charitable men and women, fasting men and women, men and women who guard their
chastity, and men and women who remember Allah often—for ‘all of” them Allah has
prepared forgiveness and a great reward.” (Quran 33:35)

343 The hadiths were translated by the author.
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The words of the Quran establish the equality of women and men on a spiritual
level, but at the same time they suggest that in the physical world, women need the
guidance of men. Hillenbrand explains this by saying that early social relations simply
required that men be placed in a more advantageous position than women (Hillenbrand
2016, 257.). It should also be mentioned that Muslim religious and legal scholars were
mostly men who served their own gender and their patriarchal society in deriving legal
principles and laws (Hillenbrand 2016, 249-252.).

However, to shape the obedient and pious character of women, it was not only
necessary to have new law based on Islamic moral, but also to ensure that compliance with
the law was voluntary and stemmed from one's own decision. To do this, early Islam had
to create a new world within the boundaries of the ummah, thus necessarily defining
Muslim, and in this case Muslim female, identity. In addition to the guidance of the Quran,
the best means for this is personal embedding in the created jahiliyyah-Islamic narrative,
which created an opportunity for the individual to learn the appropriate behaviour (EI
Cheikh 2015, 93.). Therefore, following the law is not created as a designation of the path,
but as a free choice, showing a wide range of possible behaviours, but still with a strong
religious-moral influence, it leads the individual to the ideal society of the Ummah. The
differences between the old and new order are reflected in the extreme contrasts of female
archetypes in the stories of jahiliyyah and Islam, which capture the pious figure of the ideal
Muslim woman as a frozen moment of solidity and steadfastness, along the virtues of
Islam, in the face of the ever-threatening barbaric human nature.

3.3. Creating the Muslim portrait of Hind

When Muhammad took Mecca in 630 and thus acquired the Kaaba, he became the
custodian of power. Although Hind's name is on the list of those sentenced to death by
Muhammad, she escaped through her conversion (Shahid 2007, 142.). However, the reason
for the conversion is not clear. Although religious fervour appears in some stories - such as
the Bukhari hadith in which Hind speaks of her love for the Prophet's house (Bukhari
2:3825, 567.) - the real reason for it does not really matter. That is, if Hind did not accept
Islam out of sincere faith, then she did so out of loyalty to her family, which makes her an
exceptionally good wife and mother. To confirm this, the emphasis on the timeline appears
repeatedly in the stories, according to which her husband, Abu Sufyan, recited the Shahada
first, and only then did Hind follow him (Ibn Kathir 2007, 19.).

Her passionate nature remained even as a Muslim woman, but now she was serving
Islam. According to the polytheistic religion, it was customary to place idols of the most
beloved gods in homes at that time. After Hind's conversion, he zealously smashed these
statues that had led him astray (Malghani — Rehman 2025, 99.). Her fierce, emotional
nature was also evident in the scenes of the Battle of Yarmouk, when she encouraged the
Muslim warriors with songs and poems against the infidel Byzantines, where although she
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sang the same song as at Uhud, its melody was now in the service of Islam (Gabbay 2021,
158.).

After accepting Islam, the Prophet confirmed Hind in Islam on several occasions.
One of the most profound moments of this is when the Prophet casts a shadow over Hind
in her dream. Shade is essential in the hot desert, so it appears as a powerful symbol in
both the Quran and the hadith literature (Quran 25:45). The Prophet's accepting love for
Hind and her family is also evident in the hadith about Abu Sufyan's stinginess, for when
Muhammad authorizes her to take money from her husband (Ibn Kathir 2007, 102), he
puts the moral order of Islam into practice in the life of Hind's family.3*6

4. Al-Uzza

Charles M. Doughty, an English traveller (Pletcher 2016), discovered a rock near
Taif, not far from Mecca, in Arabia, which, in addition to its ancient name, also retained its
religious authority. In trouble and doubt, the locals continued to make pilgrimages to the
rock to ask for help. Goldziher identifies the rock with the idol of A/-Uzza (Goldziher
1980, 11.). Al-Uzza, along with Manat and al-Lat, is one of the goddesses revered as
daughters of Allah in pre-Islamic times and is also mentioned in the Quran in Surah An-
Najm (Quran 53:19-20). Al-Uzza was the goddess of disorder and fury, who was also
highly revered by the Quraysh tribe. /bn al-Kalbt narrates that the Prophet sent a warrior to
the Nakhlah Valley to destroy Al-Uzza. The undertaking was successful, the goddess was
reduced to ashes (Gabbay 2021, 165.).

With her power, the female demon posed a serious threat to the Islamic social order,
which necessarily had to be destroyed as soon as possible. Similarly with Hind, who, as a
raging and vengeful nature, was the embodiment of the worst qualities in women (Gabbay
2021, 164.). Due to the status of her family, Hind achieved a politically prominent role.
However, in addition to power, her open, often passionate self-expression, which often
took an artistic, poetic form, can be attributed, on the one hand, to pre-Islamic jahiliyyah
customs, which granted women freedom of speech (Shahid 2007, 142), and, on the other
hand, to the demonic figure of Hind. Because a woman who embodies violence and self-
interest instead of maternal tenderness carries chaos and death within herself. And
dangerous femininity is clear in the actions of the jahiliyyah Hind (Gabbay 2021, 164.).

During the Age of Ignorance, women from politically prominent families or from
the warrior class were allowed to speak publicly and sometimes were even explicitly
expected to. Such occasions included the niyaha, the mourning of adult men, and the
tahrid, the call to battle (El Cheikh 2015, 16.). So customary law was on Hind's side, but

346 Otherwise, the story is particularly important for understanding the role of Islamic community customary
law practice, the ‘Urf, as the reasonable expression suggests a general practice that was presumably uniformly
recognized within Islam, and thus was not precisely elaborated upon in the hadith. (Rostami - Hafidi —
Roustaie 2019, 498.)
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her behaviour no longer fit into the moral and legal order of Islam. In the order regulated
by Islamic religious law, women's emotional reactions, especially impulsive, passionate
artistic expressions such as weeping on public mourning, were considered dangerous and
deeply unfaithful behaviour. The reason for this is that the fear of death cannot burden a
believing Muslim. In Islam, the power of shared rituals, faith, and the ummah overwhelms
the unique, personal emotions of grief and fear. A believer does not lose self-control.
Hind's passionate expressions connect her to death and destruction, which reinforces the
connection between her and Al-Uzza (El Cheikh 2015, 38.).

Another particularly important moment of crossing the boundaries is when, after the
Battle of Uhud, Hind and the women of Mecca, according to established custom, mutilate
the bodies of the Muslims who fell in the battle. These actions are clear references to the
Jjahiliyyah custom that eating corpses and remains was also considered an acceptable, even
spiritual, behaviour in the Age of Barbarism. However, Hind fails, unable to eat Hamza's
liver, which is interpreted as a kind of deus ex machina by later Islamic religious and legal
scholarship (Teipen 2002, 446.).

Hind, as Al-Uzza, thus represents a person in the cycle of continuous destruction
and self-destruction who, according to the values of the jahiliyyah, inspires admiration in
the observer with her courageous and loyal behaviour, but according to the standards of
Islam, she inspires terror and contempt. One of the best examples of this double standard is
the scene of Hind singing the same song during the battles of Uhud and Yarmouk (Gabbay
2021, 158.). The only difference between the two events is in terms of religious and
political views. Yet, the behaviour of Uhud, deeply despised by Islam, appears in the
Battle of Yarmouk as a religious ecstasy, a moral and courageous act driven by pure love
of Islam.

Driven by unbridled emotions, the Liver-Eater Hind is tied to the era of Jahiliyyah.
Hind is remembered as a fallen heroine who escaped the Prophet's death sentence only by
converting to Islam and pledging allegiance to Muhammad (El Cheikh 2015, 17.).
However, Hind bint Utbah not only receives Muhammad's mercy after her conversion, but
as a Muslim woman, she also enjoys the love and respect of the Ummah. The hadith
material discussed earlier serves as evidence for this.

The portrait of the Muslim Hind appears primarily as an image of a mother. In early
Islam, in families with great authority, mothers had a great responsibility, as their
behaviour was evaluated from a religious and moral perspective, which made them the
custodians of their sons' political authority (Toral-Niehoff 2013, 9.). Hind's self-sacrifice,
conversion to Islam, and subsequent exemplary behaviour not only earned her the
Prophet's approval and blessing but also earned her a reputation that was of great help in
the political rise of her son, Mu'awiya. Of course, Mu'awiya's political opponents sought to
portray Hind as a woman of jahiliyyah. Hind's two portraits thus became political tools that
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were definitively separated from each other in the narrative of the Umayyad and then the
Abbasid Caliphates.

5. Political portraits about Hind

After the conquest of Mecca the fame of Hind, who converted at the last minute,
began to improve continuously. As an exemplary Muslim woman, she supported the
Prophet's religious and political aspirations (Gabbay 2021, 158.). However, her spiritual
purification can only be discovered in a succession of separate episodes. There is no single
integrated story that narrates Hind's transformation from a jahiliyyah woman to a devout
Muslim. The main reason for this is that early Muslim historiography does not cooperate
with process descriptions but uses accounts of the past as parables in the contemporary
present to consolidate the religious, moral, legal and political foundations of Islam (El
Cheikh 2015, 14.). Along these lines, commentaries on the narratives shaping society do
not necessarily have to tell large, unified stories and provide evaluations. It is much more
desirable that the individual parables themselves be usable as a kind of moral and religious
law lexicon for members of society, thus receiving help in following the law in the
everyday life.

The depiction of Hind is primarily an invention of the Abbasid period. However,
this could not be otherwise, since the development of Islamic moral and law emerged as
the greatest need in the still malleable Abbasid era, which was forced to reinterpret Muslim
identity. The definition and evaluation of ideal Muslim behaviours, as well as religious and
political opposition to the Umayyad dynasty, played a key role in establishing the Abbasid
legitimacy. Hind's person proved to be a good tool in achieving both goals, as her historical
material provides a good example of extremist behaviour (EI Cheikh 2015, 15.), and as the
mother of Mu'awiya, the founder of the Umayyad dynasty, she herself could not avoid
anti-Umayyad propaganda. Hind thus became part of the official past, in which her
shattered double portrait served legal and political purposes, reinforcing Abbasid
legitimacy and legal policy.

In addition to the fact of conversion and the Prophet's subsequent confirmation,
supporters of the Umayyad dynasty could rely on the simple fact that Hind bint Utbah was
primarily a mother who, like a caring and mindful mother, guided Mu'awiya on the path to
the caliphate. One of the most beautiful stories of this appears in /bn ‘Abd Rabbih's work in
Al-"lIqd al-Farid. In this parable, he tells how Hind was accused of adultery by her then-
husband, Fakih ibn al-Mughira. So, after that Hind and her father turned to a fortune teller
for divine help. The fortune teller saw Hind's innocence and prophesied that Hind would
become the mother of a ruler named Mu'awiya. Although her husband wanted to reconcile
after that, Hind divorced him. She then became the wife of Abu Sufyan, and from their
marriage was born Caliph Mu'awiya (Toral-Niehoff 2013, 8.).
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The true power of the story lies in Hind's own choice of the right husband to fulfil
her destiny. On the one hand, this confirms the later conversion, because although the
prophecy comes from a pagan ritual, it nevertheless shows the path designated by Allah.
And Hind follows this path by taking the necessary measures based on her own decision.
This further strengthens the sincerity of Hind's conversion and elevates her to a true
Muslim mother (Toral-Niehoff 2013, 8.). It is also worth highlighting the parallel between
Hind and Aisha's false accusation. The connection is that the accusations of Aisha's
adultery, which posed a serious threat to the Prophet's credibility, were also averted thanks
to divine intervention. Several verses of the Quran were revealed that exonerated Aisha,
who thus came under the protection of Allah and the Prophet. Thus, her story could
become a powerful symbol (Toral-Niehoff 2013, 8-9.).

Hind's maternal role could thus easily be intertwined with her own salvation story,
which, when combined with the hadith material presented in the Ideal Portrait, not only
enabled the moral reinforcement of the Umayyad dynasty, but - in sharp contrast to the
jahiliyyah portrait - opened the way for women to create their own faithful and devoted
Muslim portraits along the lines of behaviour and female roles prescribed by Islamic law.

6. The historical foundation of law-abiding behaviour

The need to develop a common historical thinking was created by the pressing
problem of becoming a people, that is, a true ummabh, that arose in the Abbasid era. The
basis for this is the fact that the empire had already reached a huge size in the 8th century
and consequently encompassed so many ethnicities and languages. In the interest of
forging together the empire with a mixed society, Islam, which originally had Arab roots,
had to be made universal in all its aspects, including religious, political, and legal (Kanyar
2025, 942.). The unfolding of Islam and the creation of the ummah required a common
past that could give identity to the fundamentally mixed society. In this process, it became
necessary for Islam to designate its own genesis, which was of course the Prophet's action
and mission. Thus, the era of Muhammad became the standard for all eras, which, as a
single point of reference, divides time in such a way that it only considers true continuity
within itself. Because the initial Ummah, which was realized through the presence of the
Prophet and the teachings of the Quran, created a perfect model. Thus, it can be interpreted
as an unattainable ideal that serves as a designated point for comparison with all other
moments (Simon 2019, 92.). The differences resulting from the comparison create
common rules and values, which, through religious law, substantiate a kind of common
space for action. Meanwhile, it presents possible behaviours in such a way that the
possibility of comparison plants the seed of self-evaluation in the interpreter. The self-
reflections of individual individuals then create norms based on social consensus that, as
pillars of law, establish voluntary compliance with the law, affecting the entire ummah
(Assmann 2018, 16-17).
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This methodology is reinforced by the fact that Islam has a kind of dual past.
Alongside the era of Muhammad, there exists as a shadow the Age of Ignorance that
preceded it, the Jahiliyyah, which constitutes a transitionless contrast that further
strengthens the process-free thinking of Islamic historiography. Jahiliyyah thus remains
present in a status that aids Muslim self-definition as an absolute moral distance. It is no
coincidence that the concept of jahiliyyah itself is difficult to define. It can also be
interpreted as the opposite of knowledge ('i/m) or gentleness (hilm), or, as most Quranic
commentators believe, as the opposite of ‘alim, the one who knows God (EI Cheikh 2015,
18.). This is why Goldziher's name, the Age of Barbarism, is one of the most appropriate
names for the Jahiliyyah, as it encompasses all the conceptual contradictions with the
moral order of Islam (Goldziher 2000, 23.). When divine law and order were revealed
through the Quran by Muhammad, the possibility of perfect order was immediately created
in the face of jahiliyyah, which saved society and marked the possible path to Islam
through the Sharia. However, according to this, it becomes clear that jahiliyyah does not
actually refer to a past period, but rather to a perpetual force that is constantly present in
the world and in the human soul. The presence of jahiliyyah thus poses a constant threat to
Islamic society and the individual (El Cheikh 2015, 19.).

The main message of the Quran echoes this. It divides the world into two parts based
on fear of Allah and denial of Allah: the infidel Dar al-Harb and the house of Islam, Dar al-
Islam (Simon 2019, 106.). Belonging to one thus becomes a moral decision that, avoiding
any transition, enters into a perpetual relationship with the past. Historicity therefore plays
a role in the practical realization of the Islamic moral order, the all-encompassing structure
of Sharia (Falus 2025, 245.). The Past cannot disappear and not only does the preservation
of its parables and memories become desirable to establish legal compliance, but evidence
must be provided for the superiority and purity of Dar al-Islam through the demonstration
of characteristic differences (Assmann 2018, 32.).

7. Conclusion

The double portrait of Hind bint Utbah, and its emergence without a continuous
process, stems from the peculiarity of Islamic historiography. The moral difference
between the Jahiliyyah and the Islamic world is revealed through Hind's own person. The
distance between each chapter is well illustrated by the fact that while the jahiliyyah Hind
cannot escape from the hell, the ideal appearance of the Muslim Hind, strengthened in her
faith by Muhammad, opens the gate to the Jannah through the world of Dar al-Islam
(Gabbay 2021, 165.).

Fragments of Hind's history can be embedded in the soul of every believer, and in
this way can help the individual choose appropriate behaviours through legal observance
as well as in answering deep religious and moral questions. Hind's character is initially as
far removed from Islam as jahiliyyah itself, so she merges with the era in its entirety,
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displaying all her negative feminine aspects. However, her salvation, her purification
through Islam, does not only serve as an example, but also, through the image of a woman
starting from the farthest moral perspective, shows that Islam can give any believer the
opportunity to achieve spiritual salvation in Islam through the path of Sharia.

However, the parables of the figure of Hind are primarily addressed to women. Her
submissive behaviour, complete devotion to Islam, and entire surrender of her personality
on the altar of motherhood serve as an example for Muslim women, which, as the ideal
female archetype of Islam, becomes testimony of the legal framework applicable to

women.
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3APHUM BAHUMK YHJI YTCHHH PX 3YHH XIPAIJIIIHUHU ITPATMATHK
HTHH)KHIITA) /MOHT OJ1 BA AHIJIH X JTHUH KHILIISH JI3IP/

JIxazeacypan HAPAHI' 9 PJJI
Xon wunoicnsnuiin yxaamst ookmop (Ph.D), npogheccop
Huxuxymye ux cypeyyautin HUUmuin 3px 3yUH MIHXUMULH IPXTICY

Xypaanzyii: The use of verbs in legal texts directly affects the quality of legal
interpretation and the consistency of judicial decisions. Accordingly, examining this issue
through comparative research and pragmatic analysis is of significant theoretical and
practical importance for improving Mongolian legal practice, legal translation, and
legislative drafting. In this research, we selected the words “shall” and “may” in English
legal discourse and “yypsemsu,” “Ooano,” and “spxmoati” in Mongolian legal discourse.
Using pragmatic linguistic analysis, including speech act theory, we seek to identify and
define the illocutionary acts expressed by these terms in both languages and to compare
their legal usage and translation in Mongolian.

Tyaxyyp ya: Xoa3XyuH YiioaL, npasmamur ymea, uiiokyy Xy, yuu ye

XomaXyHH YHUIIIUIH OHOJ Hb MParMaTHK XAIIUUHAKIAIUNH YHACSH OWITONTHMH
HAr Oereen 19-p 3yyHbI cyyn 20-p 3yyHBI 3X3H yen Amepukuitn Haracon yncan rapcan
MparMaTu3MblH  QUIOCO(UOC YYCINTIH Yyycd, aMepuKuilH HApT (unocopuuna 6omox
U.ITupc (Pierce.Ch), U.Moppuc (Morris.Ch) Hap TOMITHIH €pOHXHNA OHOJII XapHIIaaHbI
YHI akniuiaraanbl CyObEKTBIH XYYHH 3YHI dyXan OOJOXBIT OHIOJICOH OaifHa. X3maxyHH
YIS Hb X3IHUHA XOPATCIUUT X3PATIdX JOKYI, Xapuwilard XYHA33 HeJeeesd Y3YYJdX
WJUTOKYTI, X3JXYWH YHIUITHIAH Yp OYHT WIDPXUIINX MEPIOKYIl TICOH 3 X3CrIdc OYpanmdx
X3JIDX YHII axularaanbl XamMruiiH Oara HADK OabiHa. XOIXYWH YWIIJIMHT cypanjaar
MparMaTuK XAJIIWHKIIMHH OHOJIBIH yXaraaxyyH OOJOX X3J3XYHH YWJIAJIHIH OHOJ Hb
X3JTHUH YHJCOH YYPAr O0JIOX X)X, XapHJIllaX 30PHITHIH Tallaac CyJiaXx Hb OpYMH IarduifH
X3J1 CYJUIANIBIH OHIFIOT TXK Y39k 000X oM. X3IIDXYHH YHIAIUIH OHON Hb aMEPHKHIH
¢unocodu, xyH cymransH 3pmMTIA 60omox Jx.OctuH, [x.Cepnb HapblH YTUHH XY4UH
YaJIbIH TyXai MparMaTucT y33J]1 OapuMTiaigaac YyCdXK, OJIOH OpHBI CyUIaauuj syIaHrysa
[onpm, OpocbIH 3pA3SMT3A X371 SPHAaHBl 3THKETTAH X0JIOOOTOWroOp TI'YH3THHPYYIIH
cyuiacaap HMpcdH  OaiiHa.  dwimocodu, NparMaTU3MbIH - YMIVIDJIMAH — CyZJaadui,
XOJIIUHKIYH] YT 00N SHTMHAH OWITONTHIT HAPJIACOH TAMIRIT OWII TYH yTra y4dupTan
TOAMUTYH HAT yradp OyXan OYTdIH VHIAIUHT XuiX daasap OalfHa 231 MM IMHHXK OyXui
yin yrwidr mepdopMaTHB TK HIPIACOH OaiiHa. CyynmwifH SKWIYYIRA CyAIaadu
nepHOpMaTUBBIT X3JI3XYHH YHIUIMHAH YHACOH YTIBII WISPXUIIIX LeM 00JOoX Tajaac Hb
aHTWJIaH CyajaxX OpOJIOTYYABIT xuibk OaitHa. J[x.OctuH, [x.Cepnb HapblH X3IDXYHH
YIUIUIMAH aHTWiIan Hb CyJUIaady/iblH XYBbJ XYJI9H 36BLIOOPOIJCOH TYIIIMDJ, HOJee
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Oyxwuii yupaac OMJ| KJIACCUK aHTWJIA MK y33B. Tamuuii anrunanyg yHmdcimdH Kent bax,
Pobepr Xapuum, I'.I'.Ilowermmos, HOpren Xabepmac, b.Jlamer, X.JIua nHapeiH on0H
CyIUlaauusl XapuilaaHbl 30PHIT0, 3EIIITUHH 3apuuM, WUIOKYLl XYUMHH X3JI03p 33prasc
HIajnTraajaH eepCcIuiiH aHTWIUIBIT JPBIIYYJDK MPCOH OaiiHa. YHICOH XYYJIHHH JUCKYPCAX
X3JPXYHH YVHIASI Hb COHroJIOr aHrwulaap Oycnan Heseelnex Oyioy exmeex Oycan
SPIPMTANNH 30XHIlyYJIaX aHTUIIAJ]] Xamaaparjaax OaifHa.

Boaut ampapan 19p XoudXyHH yitnmen Oyroy Oychaan Heneenex XY4WidH
TyCJIaMKTalTaap XyyJjb aMbApai I33p XOPIDKUX HOXIeN Oypamdr O0ereea YYHUHT amaH
XapWIIaaHbl X3JI03pAdp Hb aBY Y373T OOJOBY 3pX 3YWH XapwilllaaHj 3H3 Hb UXIBWIFH
OMYMAII XyyJb TOTTOOMX, T'OMIOJ, Talnbap ... r3X MAIT OWUTHHH X3I03P33p TYr39MdI
wpIRT OaitHa. XKumms Hb: CaHan Hb amiiax X3JDXYHH YHIIRI, cepTUdUKAT, TUTIOM Hb
TyHXarjaax X3JIXYWH VI3, M3IP3IUIMHH SMXTIA Hb M3A3IIAX XUIXYHH YL, XyyJIb
TOTTOOMX Hb 606X XADXYHH YHIAI3p aBy y3Ior. XyBb XyH, OairyyiiarsiH 3pX,
YYPTHHAT Xs3raapinax, eepwiex, Ouili Oomnromor Oaiimmaap ©p JDK.OctuH OHYMAI
nephopMaTUB I'K HIPISH TIMIPIIINKI. TYYHWIRH YHIC3H Xyyib, I'3p33, T3P33CIII,
3aXUpaMiK, Tyllaall MIHAWABIP 33pAT TOpes 3YWIRIpId siraartail. Xyyslb TOTTOOMX Hb
(OmuMAIT) XYyIHHH X3J3XYHH YHIARI 00 IIYYXHIH, MIPI9HUNA XOJDXYHH YIS I9X MIT
Oycaa TepiHiiH XAJPXYHH YHIUIdAC siraatail Oaiixaac rajHa XdMHUH OYTIRJ XyyJb Hb
Ouumd1 xo109pT Oalix 4 emep TYTMBIH XIJDXYHH YHImLIIIC eep Oaiigar. XyynuiiH
JUCKYPCUIH WTOKYL XYUHHT HIPPXUMIAST XAIMTHUHA X3pIrIyyp Hb nmeppopMaTHB YHII YT
Oyloy MHIUKATOp Oereej >KUPHUHH eaep TYTMbIH X3J3XYHH yiinmain nepdopmaTuB Hb
HOTIYT?3p OWEHIH TOJIOOHWH YI, SHTUHH OJI00 I[ArT X3P3MIdIIIAr 007 XYyJIuiH
UCKYPCA TypaBayraap OWeniiH TeleoHHH YT allldIiiajaraapaa suiraataii OaiHa. XKummms
Hb: Ofep TYTMBIH X3IOXYHH YAmmna: [ promise ... madr Oonm XyymuitH XdIDXYHH
yimng: We hereby enact that ... rx OGaiigmaap widpHd. Wnmnokyn Xyd Hb XyyJIHiAH
JUCKYPCO OHAOD ad XOJOOTA0NTOW TOAMNUTYH XYYyJIHH] WIOKYL XYY Hb UMIIEPATUB X3I
OyI0y sIMap HAT YHIJIDJ XUHX YYPTUHT OHOTAYyJjaar, (akylnTaTuB X311 OyI0y 3pX OJITOJIOT,
XOPHUTIIOX X3J1 OyIOy sIMap HATOH VIR XUUXUUAT TYArUI3YYIIAT TK TypBaH KaTeTOPHT
XyBaaX Y33K, IPIPX WUIOKYI[ XYUUUT AAMXKYYJIaxXblH TYJI aHTIN X3JPHA ‘may’, ‘shall’,
’may not’, ‘shall not” xapuH MOHTOJI X3IPHA “00MHO”, “YyparTai”, “IUAABIPIIB”  33par
0aliM>K YIc HX3BUWIRH X3P3ri3ragr OaifHa.

[IpaktukT, Xyynpuyaan nepdopMaTUB Yl yrc OOJOH XdIIIXYHH YHIUIMIH
XapwillaH xamaapanrai 0aigar nx33XdH TOXHOIIIOTO0C TaaHa mephopMaTUB YHIT YTCHHAT
Hb X3JI3X Y€l YWIA3I Hb XaMT TYHIPTrIra»k Oaiimar. buunr G6apuMThiH mepdopmaTuB
oHwinor He 1) “hereby” maiiBap yr xoparmracsH’dp, 2) “do” Ttycmax y#Ha yr
X3PATIAIACHIP, 3) “these presents” yrewir XspariscHp wmpxuimsramr?’. Cymaiaag
CynnuBanbl (Sullivan 2002) y3caH?3p ‘may’ HB 3pX MOIUIMHT 6TeX, 3pX OJNTOXOX

397 Heikki Mattila ‘Comparative Legal Linguistics’., USA.,2006.p.33.
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xapararmpr 6on ‘shall’ HB yypar oHoramyynaxaa, ‘may not’,’shall not” — r anuBaa
YHIUTHIAT XOPHUTIIOXOA XAPATIRAAT OO0JIOBY CYYIWHH KHIYYAd] ‘must’ O6aliMX YT Hb
‘shall’ yruifH opoHI 3apHM yem X3pamdradx 00mkd?. >4 ToBuxoHI00 Xyymwap OJOH
HUUTURH 3aH YWIMNAT 3aJDK, YATTYYJIDXA aHriau XxamHA shall, must Gaiimx yidn yrc Hb
Malll eHAep YYPTUiT YHITUTYHU OHOTIyyiIaxaid, can /could, will/ would, may 33par Oaifimx
yin yre Hb 3eBIeepen erexe, shall not 6aliM¥x YT Hb XOPHUIJIOXOJ TYC TYC X3P3TJIAT AT,
OHmIac y39x34 Oycaan HeNeenex 30pWITOTOH Xyd OyXWid XdJIdXYWH YHIASI Hb
neppopMaTUB YHI Yrcadp WmpmIr OaifHa. XyymuilH TUCKYpC Hb anOauiarblH XYdddp
XaMmraaaargaK, HAUATIIp 3aaBajl MOPAOTAeX OalAruitH XyBbIl WJUIOKYI[ XYUHHUT aryyink
Oaifar K Y33k 60s0x00p OaifHa.

MOHTOJIBIH 3pX 3YHH TOTTONIO0 Hb UPTIHIIAT APX 3YH CYyyphTai 00JI0BY X371 3YHH
XyBbA HUUTIAr 3pX 3YWH NIparMaTHK acyymiayyld Tapd HpK TYYHUHT  IIHHABIPIIX
X3pOriPs Maapajara rapy upxk OaifHa. DHY cymairaanbl axiaap OWA aHTIH X3 I33PX
XyyJnuiH nuckypc mox ‘shall’, ‘may’ OONOH MOHTON X3 J23p XYYJIUHH JUCKYpPC IIX
‘Yyparmii’, ‘0omHO’, ‘IpXTdi’ YICHHT COHTOH aBY MparMaTHK Xd3JIIIWHKIDIARH
IIUHKIIT)Y VYH IyHAaa X3JPXYWH YHIUITMHH OHOJIBIH YYAHIIC TaimdapiiaH a3dpX Yl
yypruiir (illocutionary act) Xo€p Xd/M9HA TOAOPXOMIIOX, MOHIOJ X3J JA33pX 3pX 3YHH
OpUyyJIra, X3pari33Tai Xapbllyyiax OpOJAIOTbIr XUiicaH OOJHO.

JKumas 1. “The court shall consider all relevant evidence before making a
decision.” (“Lllyyx maapanaraTaii TK y3B3JI TYp Xamraajax apra X3MXd33 aB4 00JHO.”)
TICOH Oryyaoapr ‘shall’ Hb CeMaHTHKWITH TYBIIMHA HWPIIAYH IATHHUT, MparMaTHKARH
TYBIIIMH]I 3aaBajl OMENMYYIIdX YYPAT OHOOX Oairaar mmpXuiink 6aiHa. XapuH 3px 3yHH yp
JlaraBpblH XyBbJ LIYYX HOTJIOX OapUMTBIT aBY y333ryH 00N MMHABIPUNT XyyJb 36PUCOH
I'3K YHAICII OOJIHO X Y39K Oooxoop OaiiHa. DH? YIMHH IparMaTuk Xy Hb MOHIOJ
X3JHHUN “YYpATTAH” T3COH YITAH YTIBIH XyBb]l OMPONIOO Oaiiraa SpX 3yHH TEKCTH[ 3aaBall
OMeNYYI3X YYPIT MCOH MParMaTUKUIH yTra WIDPXUAIDK OaifHa.

JKumms 2. “The court may grant interim measures if necessary.” T3¢aH eryyaospt
‘may’ Hb CEMaHTHKUWH TYBIIMHA OOJIOMX, MaraJyiaj, MparMaTuKU{H TYBLIMHJ, IIYYXd]
COHTOJITHIH 3pX ONTOX Oairaar WIPPXUUDK Oaiiraa Oereem IIYyX apra XdMKId aBaxryi
OalicaH 4 XyyJb 30pUCOH] TOOLIOXTYH T3COH yTra aryyira WidpXuilipk Oaitna. ‘May’ Hb
TyXaiiH CYOBEKT3J 3pX OJr0X, IIMHABIP Taprax COHTOJTHIT HIATTIN ynasasr Oaiina.
MoHTOJI XAJIHUM XYYJIHHH X3J I3X ‘YYpATTdH/ O0IHO’ 33par Yia yrc Hb aHTIU XDJIHHH
‘shall/may’ -wiiH mparMaTHK YYPTHHT UXOBWIPH JaMKyyllaX YYPTHUHT TYHIATrax OaliHa.
I'con xomuit 1 opuyynreiH sBran ‘shall” -r ‘60mHO’ K Oypyy XdparimdX Hb 3pX 3YHH
TaibapbIH angaa 6uid 60ITOX IPCAINTIN.

Kunms 3. ‘Xyynpa 3aacaH TOXHMOJIZON TOAOPXOW TOPIMHH 36BIIEOPOI OIroX,
CyHIax Yin axwuiaraar Xsui0apuryyjicaH XypMaap sIBYyJDK OoiHo.”  3eBIIeepiuiiH

348 D.Cao ‘lllocutionary acts of Chinese legislative language’, journal of Pragmatics., 2009., p.1331.
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TyxaliH xyynb 1.5.10 r3caH 3aantam ‘00JIHO’ TACOH Hb XYYJIHMHI X3PATJIATYH]] ©OpPUHH
Y3OMKIID IIUHIPX 3pX OJNTOCOH TMK OMITOrokK OONOX U XOpPIB XYYJbJ 3aacaH
TOXHOIAONA ‘O0THO’ THIAT Hb Ayp 30proop TaTraia3ax dpXHUiH Tyxai OWII roM.

Onmrac  ‘shall’ HP HMX9HX TOXMONIONA 3aaBajl OMENYYIdX YYpar TIIxK
Tainibaparnax 0on ‘may’ Hb 3apUM TOXHMOJIONN OYpAIH AYYPIH OOpPHIH Y39MKIIP
MUHIPX yTra WIDPXUWDK Oakiraa OOJI 3apuM Y€l 30PWITBIH XYPIdHJ Xsi3raapiiarjicaH
YYP3r I oinroraoxoop Oaiiraa Hb MOHIOJIBIH 3pX 3YHA MparMaTuk TailnOoapbslH TOITCOH
CTaHAApT OalXTYWT XapyysDk OaiiHa.

Kumn 4. “OnmifH 3acar, XeTKIUHH acyyan dpXdJICOH TOPUMH 3aXHpraaHbl TOB
Oaifryyara 5H» 3yHIuitH 1-1 3aaca SBIBIH MDA, IUHAABIPUIH CaH YYCTIX, TYTI9X,
amuriax, TYYHUH OalHTBIH TacpalTTYd YW axwularaa, XaarajiaiaT, Xamraajalr,
HYYIJIQJIBIH HalaBapTail OalIJIBIl XaHTaxX YYPIITIH.” TICOH XYyyJIWHH 3aantal TyXaiH
Oaliryysaraz 3aaBajl OMENYYJIdX YYPAT OHOOX OaiiHa. XdpaB TyxallH Oalryysiara Hb
HaWBapTail OaliyIbIT XaHTaaryi OOJI 30pUmI TXK Y32K 000X IOM. DHAIIC ‘YYPATTIH =
shall /illocutionary force/ Oyroy 3aatoan OGHENAITIX Xy4d OYXUd YTITHIT WIDPXUIIIK OaiiHa.

Jyrusar

OHAXYY CyAanraaraap XapbllyyJcaH 3pX 3YHH XYp3dHA YHII YrHiiH, sTaHTysia
Oaiivok  MHKTAN “shall / may” yinm yrcwifH Xaparind Hb 3pX 3YHH Tailndap, MIyyXuilH
LIMHIBIPUIH Yp AaraBapT IIyy[ Hejeesner 600X Hb Xxaparjgax OaifHa. Y yT Hb 36BX6H
X3J3YHH HOMK OyC, XapHH 3pX ONroX, YYPIIXKYYJIdX, XOPHUIVIOX MNparMaTHK Xy4YUHTr
aryyJICaH 3pxX 3YHH Xd3parcai 000X Hb aHATU3bIH Yp AYVH oM. Harmyraapr, “shall” yitr yr
Hb 9pX 3YHH TEKCTdNl 3aaBaj OMENyYIdX YYPrHHT WIDPXHWIDK, WIYYX, 3aXUpraaHbl
Oaiiryymara 6oon Oycan cyObeKTs/] andaaiarklH MUHXKXTIH XM X3MK3D TOITOOAOT. DH?
Hb CEMAaHTHK TYBLIMHJ HpP33AYH LAr MAT XaparzaBd IparMaTHK TYBIIMHA 3aaBall
OMemdrIPX, TyXalH 3aanThil OWENYYNIIryld TOXHMONAONI Xyyllb 30pUYCOH] TOOLIOX
YHIOCIAA Oompgor. MOHTOJBIH HIYYXMAH MHMRABID A3X “YYparmi#”’, “3aaBan” X
WIDPXUAIAT Hb shall-bIH 9HIXYY NMparMaTuk XYYUHT MX3BWISH 36B JIaMXKYYJDK Oaliraa Hb
axurnargas. XoépayraapT, “may” YW1 Yyr Hb CyOBEKTdA 3pX ONT0X, COHTONT YJIAIIX
MparMaThK YYparTdH Oereej TyXaH YWIUIMWT 3aaBajl TYHIPTIOX Iaapjiara
YYCTOARITYH. DHD Hb TyXallH OalTyysiarblH 3pX MOIMJIHMH XYpI3r ySH XaraH OOJNTOK,
HOXIeN 0alUTBIT Xapraji3aH y33X OONOMK ONTOAO0r. MOHTON X3ITHHUHA “00IHO”, “IpXTIH”
DX WIDPXUIIAI Hb MAy-UIH 3HIXYY 36BIIOOPOX LIMHKXHNAT EPOHXUI06 36B WIIPXUMUILAAT
OomnoBu 3apuMm Toxmonponyg shall-rail aHgyyparman Xoparisrmpx dpcadn  Oaiiraar
yry#craxryit. I'ypaBayraapT, Yilll YTHITH Oypyy COHTOINT, SCXYJ OPUYYJTHIH ajjaa Hb dpX
3YWH Taiyi0apT HOIITOM 36pYYy YYCIaX OosomkToi Oafina. Smanrysa shall-sir “60mH0” T9%K
CyJpyyJlaH opuyyJax Hb TyXalH 3aanTblH anOaajarblH XYYMHUr Oaracrax, IIYYXUHH
MIPAaKTUKT sulraaTail Tainmbap, MapraaH yycdX Hexueda OypAyynmer. OH Hb  XdI
IIMHXKIIDIUNH TYBIIHUE KIDKUT MOT Xapariax siraa OOJUT aMbIpall A33p 3pX 3YHH yp
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JlaraBapTaii TOMOOXOH HeJIee Y3YYJIAT OOJIOXBIT HOTOJDK OaifHa. [lepeBIyraspT, 3HIXYY
CyJanraa Hb IMpParMaTHK X3IIIMHAJIUIMAT XapblyyJCaH 3pX 3YHI X3parinX OOJOMXKTOH,
Yp IYHT?H apra 3yil OOJOXBIT Xapyyiuraa. YHI YTHHH X3PATIAT 36BXOH ITYPMHHH Oyc,
XapuH spHuaHbl Yilll, WJIOKYTUB XYY, 3pX 3YHH 30pWITOTON Hb YAIAYYyJaH HIMHAJIDX Hb
XYYJIMAT WYY OHOBYTOW TaiibapiiaX, XyyJb XIPITIIDOHHNA HATAMAI Ol UIBIT XaHTaxay
qyxaj a4 X0JIOO0TrIONTOH oM.

DUACT Hb YTHK XAIIX3, OPX 3YHH TEKCT JIPX YW YTUHH X3PATI3 Hb 3pX 3YHH
TalnOaphIH YaHAp, MTYYXUHH IMIHHIBIPUHH TOTTBOPTON Oalai mryys HeJIeelaer 0eree;n
XappllyyJICaH CyJaliraa, IparMaTukK MUHKXUAII3HA TYIATYypilaH YI acyyMJIbIl aBd Y33X Hb
MoHTONBIH  3pX 3YHH TpPaKTUK, OpUYyyJira, Xyyidb TOTTOOMXXHIH HaWPYyJITbIT
OOJIOBCPOHTYH OOJITOXOM OHOJIBIH OOJIOH MPAKTHUKUANWH dyXay ad XOJIOOTIONTOH T'3K Y39B.
TyyHWI3H Tepen Oyc X3MYYAMHUT MparMaTHK XJJIMIHHXIDINHH YHACOH OWITONT 0OJOX
X3JDXYWH YHIJUIMIH OHOJIBIH YYAHA3C CYyAJaX Hb TYT33MAJ 3YH TOTTOJ, MparMaTHK yTra
caHaa, MOH YaHap, 6BOPMOI] OHIIOTHHT HI3H WIAPYY/IIXD MXIIXIH UyXall ydpaac Haariu
OpYMH UATWWH XONIIUHXKJIDIUNH OJIONT aMKWITHIT HApUHABWIAH, aHTHWIAH XyBaax,
TYH3THHPYYIIPH CyUIax Iaapjyraratait 6aina.

Hom 3y

1. D.Cao ‘lllocutionary acts of Chinese legislative language’, journal of
Pragmatics., 2009., p.1331.

2. Heikki Mattila ‘Comparative Legal Linguistics’., USA.,2006.p.33.
Xyyno mozmoomanc

~

3eswieopautin myxati xyyav, 2022
Hpeonuii xyyne, 2002

N
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XAPBIYYJICAH 9PX 3YH: OHOJI, MPAKTUK BA YHIDCHHUM OPX 3YIWH
TOT'TOJIOOHBI XOI'KWJIJI OPYYJIAX XYBb HOMDP

Inoscae AMAPCAHAA

Hluxuxymye ux cypeyyauiin H33-utin axnax daeut, dokmopanm
Hasaacypin BYPOHCYB/]

Hluxuxymye ux cypeyyautin menexcep Xyyiob 3yUH MA2Umcp

Xypaauzyii: Susxyy 02yyasi Ho MyXauH YACbIH XYYib dPX 3YUH XOSHCIUUH VI A68Ya0
Xapoyyyacan apx 3yuH cyoaneaamnsl Yyxan yypeutie agy y3can 6oano. Cyoaneaaz spx 3yiiH
MOCMOAYOOHBL XO2HCUNO ULYYO OOIOH uLyy0 Oycaap Henee1002 MA8AH YHOCIH HUSTIIIIP
Xapoyyyacaw spx 3yuH cyoaneaae agy y39x 3amaap eyuysmesngg. YyHo:

1. xyynw 3yun 6on08cpor;

2POIM WUHIHCUIRDD, OHOTIBIH CYOanead,
XYY 3YUH RPAKMUK VIl AXCUnIazad;
WY YXULH NPAKMUK;

R S

XYVib MO2MOOX 0AUSYYINAHIH VUL AXNCUNLA2AA 1OM.

Ve cyoaneaano Manaus, Anon 60n0on EGponvin 3apum YACLIH JHCUWIIE ABY Y37I9.
Duaxyy cyoanzaand 020201utie yy2rayyiax OGON0OH WUHINCAIXIO uyanapwin (qualitative)”
apevie awuenaca OOHO.

Tyaxyyp ye: Constitutional rights — Ynocon xyyauap xameaanrazocan spx, Rule of
Law — Xyyab 023019x 3apuum, Good governance — Toemeopmotl, xapuyyiaeamai meputin
sacaenan, National Stability — Ynoacuuti moemeopmotu 6aiioan

Opuua

Xyynb 3yiH canbap Hp HUMTMHIH €c 3YH, IIynapra €c, XyHHH SpXHHT Xamraanax
YHACOH TyITyyp OOJOXBIH XYBBJ CyJalraaHbl IIMHXKIANX YXaaH] CyYPHICaH XOTKIIHUAT
maapzar. ©OHeeruiiH OJIOH YIJICHIH Xapuilllaa, AasapliulblH 3pUH Ve 36BXOH YHIICHUN pX
3YHA TyATyypJlacaH CyJairaa XaHralTryd OoJpK, XapblyyjiCaH »3pX 3YHH Y331
OapUMTIIAIBIH a4 XOJIOOTION yiIaM HAMATIXK OaiftHa. XaphIlyyscaH 3pX 3YHH cyJanraa Hb
x0€p OylOy TYYH?3C I33II 3pX 3YHH TOTTOJIOOT CHCTEMTIHIIdp XapblyyllaH cyaiax
3aMaap IIWHD MIUITHAT OYTIK, HUATIMII TyIdraMiax Oyid Xyysb 3YHH acyyaibIr
MIMKAABIPIDX YP AYHTIU apra, MexaHu3M 00JoBcpyyaax OOJOMKHUT OJITOJIOT.

3% Qualitative apea nb cydanzaamnsl 06beKmMbiH WUHIIC YAHAP, OHYI02, MYPULTALQ, Y3920UIH YMad, YUUup
wanmeaamnvie yH3eull Cyonaxao YUenICIH WUHICIIX YXAaAHbl apaa 10M. DU aped Hb MOOH Y3YYAINMIIP
XoMouCux OONOMICSY, XAPUH XYH, HULl2dM, Oatizyyiiaea, Yil A60JblH Ymed, Owl2oam, mypuiasble mekcn,
Apunynaza, axcuenanm, 6apumm oudue 39pae YaHapviH 62020100p OYH WUHICUNIZID XULX 3amMaap cyoanoae.
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OHAIXYY cyJanraa Hb Xyyjib 3YHH OOJIOBCpPOJ, 3pJA3M MIMHXKWIT?, MPaKTHK YHI
@XWiaraa, IyyXUiH MARABIP raprair, Xyyilb TOITOOX OalIyysIarslH YW a>Kujutaraany
mryyn 6ooH myya Oyc Oairaap dyxaidl yypar T'YHIDTIIIAT. XapbIlyylcaH 3pX 3YH Hb
YHIOCHUI 3pX 3YHH TOITONLOOT OOJOBCPOHIYH OOJTOX, OJOH YJCHIH CTaHAapT,
3apuUMyyaTail HUMIYYAIXDI OHITOM ad XonOornodaTod Oereem Spx 3YHH TpaHCIUIAHT,
HOITIRJ, YSUIAYyJdra 33par NMpakTHUK apra X3parciayyauiir yp IYHTIH ammriax cyypb
Oongor.

MeH xapbllyylcaH 3pX 3YyHH CyJairaa Hb 36BXOH OHOJIBIH IMIMHXJI3X YXaaH
TONUNTYH MPAKTHK X3PITIPIT XIPIrcdai 00K, Xyynbd, IIYYTd, XYyJIb TOTTOOTYIO]
mygapra €c, 9px TOrm Oaipan, Xyylb A93UIDX 3apUMBIT XOPATKYYIIXDI 3aiimryit
maapuiaratail oM. Cypanraadel yp AYHA YHISCHUHM XyyJdb TOTTOOMMKHMI IIMHAWIIX,
HAT'TIX, XOOCOH 3aalTYYIBIT HOXOX, 3PX 3YHH TOTTOILOOT OOJIOBCPOHTYH O0IT0X OOIOMK
Oypamer. UitmMpa xapellyyjicaH 3pX 3YMH cyaairaa Hb Xyylib 3YWH cajOapblH XeTHI,
MIPIOKIUNH yp 9aaBap, YHAICHUI OOJOH OJIOH YJICHIH XYYJIb 3pX 3YHH HUNIUTUAT XaHTax
roJ1 YHI3C OOJIOXBIH XyBbJl OHOJ, IPAKTUKUIT HITTIACIH dyXal X3P3rcal oM.

XapbIryyJicaH 3pXx 3yiiH cyaajraanbl yypar

Xyynb 3yiH can0apblH MPAKTUKT XKWIIAAAT XyyJIb4, O©MIeeIerdquiH MIPIIKINHH
YII akuiiaraaHel 1aryy XUWATAYK Oy cynanraa Hb a4 XOJIOOT/IONTOW oM. XYYJIbYIbIH
CyJlairaa Hb sUIAHTysa YHITWIYYISTYIUiH [Iaapajiarbll XaHrax, 0oauToi, OYpaH AyYpaH
9pX 3YHWH JYTHANT raprax, XyyJdb TOITOOMX, WIyaapra EcbIl O3XXKYYIdX YYypar
XapUyLUIATbIl X3P3DKYYIdX3 dyXal ad Xon0ornonTod. XyyapuIblH Y3JI93p, 3pX 3YHH
cyganraar “Xyyib 3yWH cyJairaa T3J3T Hb 3pX 3YHH IIMWAABIp raprax Yiul sBLan
mraapuiaratail MdIddJUIMHT WIPYYIdX, OJDK aBax, MIMHXWDK O0JOBCpyyJax Yl sIBII IOM.
OpreH yTtraapaa Xyynb 3YWH NpakTHK CyJajiraa Hb TyXailH acyy[UIbIH OOAUT HeXLeln
OalBIl MIMHKWDK, CyAairaaHbl yp AYHT X3paridX OOJOH JamKyynax OyXuil J1 mar
JlapaaulbIr XamaapyyJHa' T3k TOJOPXOWIK O0JIHO.

DHIXYY TOJOPXOMIIONT Hb TOJOPXOH HAT Xyyib 3YHH Tyclaiiaa y3yymx Oyioy
YWIWIYYIOTYMIH 3pX alruir xamraanaxaja OOJIOH LIYYXDJ MapraaHbll IIHHIBIPIIXKI
YH3H I Y32k Oosox oM. IDX7133 masapiini, OJOH YJICHIH Xapuilnaa IIHH? TyTaM
©OpWIer1eX HUWIMUNH XapUILaaHJ WYYy HApUWH, TOBOITAU cyaalraa lIaapijaraTai
0oxor. XapbIyyJcaH 3pX 3yH Hb “X0€p OyI0y TYYHIIC JI3II 3pX 3YHH TOTTONIIIOOT, 3CBAI
THAMIIPUAH candap, XICAT, Y331 O0APUMTIAIBIT CUCTEMTIHrI3p Cyuiax’” Yl axuiuiaraa
Oereej; TyxaiiH yJICBIH 3pX 3YHH TOTTOJIIOOr Oyca] XerKHWHTYH 3pX 3YHH TOTTONOOTOH
XapbIlyyJlaH YHAIOX 3aMaap WIYY Yp AYHTOH MEXaHU3MYYJ, HHCTUTYL, IIHHUIANAT OJI0X0J
qyXxas ad xonooraoaroi rom>>,

350 Choksi, B. M. (2011). Religious Arbitration in Ontario-Making the CaseBased on the British Example of the
Muslim Arbitration Tribunal. U.Pa. J. Int'l L., 33, 791.
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XapbllyyJicaH 3pX 3yH Cyajiaauuji OWJIroX €CTOW 3YWJ Hb XapbllyyJicaH 3pX 3YHH
cymanraa Hb X0€p OyIy TYYHI3C II3II COEDKCOH 3pX 3YWH TOTTONIOOHBI XOOPOHIOX
XaphIYyJICAaH apra 3YHT33p IIHMHD MAIJIAT HIIX, HUHUTAM TyJrapd Oyi 3px 3YHH acyyIIsIr
LIMAABIPIIDX MKUHD OOJIOMKUUT HI9X CyJaliraaHbl YII SIBL TOATHHUT OMIITOX Hb 3YHTAH IOM.
XappllyylicaH 3pX 3YWH CyJaairaar Makpo-XapblyyJalT Oyly MHKPO XapbIlyyJIadThlH
CylairaaHbl YHIACOH 133p sByyok Oonno. Kompan Ligeiirepr (Konrad Zweigert)?! 6a
Xaiin Kéru (Hein Kotz)*? napaac sm taran HUrops Crpambonu (Igor Stramignoni)?>?
TainbapiIaxmaa MaKpo XapbIlyyJIaJITBIH Cyaairaa Hb 3pX 3YHH OapuMmT OWYTHHAT
00J0BCpyyNlax TEXHMK, apra 3yHr xaMmpax 0Oereej MapraaHbll HIHHABIPIIX MPOLEAYD
XYPTIJ ©pTreKIer rsK33. YYIradp 30TCOXTYH TyXaiH 3pX 3YHH TOTTOIIOOH/ OPOIIOXK Oyt
XYMYYCHIH YYPAT, OPOIIIOOT ¥ XamapAar.

XapuH MUKpo-XapblyynanT Hb gaxuH Konpaza Lgeiirept 6a Xaitn Kéru nHapaac sm
tatad Mrops CTpaMbOHM TOJOPXOM HAI acyyndal 3CBAJI Tycrail 3pX 3yWH HHCTUTYLAJ
YWIIIICOH HAPUIBUWIICAH Cylalraa Ik TainmbapinacaH. MUKpO XapbIlyyJlalThlH CyJalraa
MOH X0€p OyI0y TYYH?3C IP3LI 3pX 3YWH TOTTOJLOOHA TapcaH MapraaHbll MIHHABIPIIX
XyyJb, MEXaHU3MJ TOBJIOPY O0IHO. Oepeep X3710311 MUKPO XapblyyJalThlH CyAanraa Hb
x0€p OyI0y TYYH?3C 931 3pX 3YHH TOTTOJILOOH XAPATKMK Oyl MUHAATIMHAT TOAOPXOIMIOX
0a oSpx 3YHH OHIIOW acyyuIyyl YYCCOH TOXHONIONA amurtaid Oaiimar. Makpo
XapplyylanT OOJOH MHKPO XapbLyyJadThlH CyjAajiraa Hb HUUTMUIH acyyasbil
IMUAABIPIAX XaMIMMH yp IOYHT3M apra 3aM, MEXaHW3M, TyXallH YICBIH 3pX 3YHH
TOTTOJIIIOOT O3XXKYYIIX OOJOMMKHUT HI9H Taprak UPAST. YHIDCHUH TYBIIWHI TyXailH
YJICBIH 3pX 3YWH TOTTOJIIO0 XapbIlyyJICaH 3pX 3YMH CyAairaaHbl MIPTRKIUNAH MAJUJIT,
apra 3yHur mryyn OonoH mryyn Oyc Oaijuiaap HIBTPYYIIIX 3aMaap OOJOBCPOHTYH OONTOX

6orovKTOR. >4

XapplyyJicaH 3px 3YHH cynanraaHbl dyxall YYPrHHT Aapaax TaBaH YHIJIJINAC
WIPYYJDK, INUHXWIDK 007IHO. YYHA!

Xyyiib 3yiiH 00J10BCpOIT

Opx 3yHH IUHKIDX yxaaH 0a cyaanraa
XyyJib 3YWH MPaKTUK VI aKujuiaraa
[IyyxuiiH NpakTUK Y1 aXKWil1araa

kv

Xyyib TOTTOOX OalTyyJuTarslH Y aKUjiaraa
1. Xyyas 3yiiH 6010BCcposa

Xyynb 3ydH OOJIOBCPOJI Hb TyXalH YJICHIH 3pX 3YHH TOTTOJIOOHBI XOJEJITOOHT
09xIdAT Oy0y TYATYYp OYTaIl 1oM. XyyITh 3yHH OOJIOBCPOIIBIH XYPIIHI MOIIAT TYTIIX Y

31 Konrad Zweigert (1912—1998). (Dr.jur), npogpeccop.

352 Hein Kétz. (Dr.jur), npogpeccop.

333 Igor Stramignoni. (PhD), 020 npogeccop.

354 Hamid, A. G. (2012). Public international law: A practical approach. Sweet& Maxwell Asia.
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SBIl Hb XYyJb CyAQJDK, 3aaJar XYMYYCHIH COTIDII3%HUNA L@p Xyp33, OWITOITHIH
TYH3THUPIMHAT HAOX dyXall YYparTi. Xyyib 3yiH OONOBCPONBIH aHXaH MIATHAAC DXIII
OYX TYBIIMHJ XapbllyyjcaH CyJaJiraaH/ CyypWiIcaH XaHIJIarbll OpyyJax Hb 3YHT3H oM.
WHracH?3p OI0YyTHYY ARNXHUAH Oycall yJC OpPHBI 3pX 3YHH TOITOJILOOT CyNAIDK, ©0pHHH
YJICBIH 3pX 3YHH TOTTOJILOOT TOAT33PUNH TIP3IA IIYYMXKIDITIUIIZP YHAIDK AYTHIX
0010MXTOH GOJHO.

XappllyyJicaH CyJIairaaHbl 3H> aprawjajbll’ alllUrjiacHaap, XyyJb 3yHH OIOYTHYYI
0OpUMH 3pX 3YWH TOTTOJIOOHJ TOXHPOX MEXAHU3M, MMIHUWIJIUNAT SPIIXUNUIIK, HIH
WIPYYJIdX, CYIUIaH Cypailiax Vil sIBIBIT WIYY OPTOH Iap XYpIITIH, OJIOH TanT Oaiiaap
TYHALPTIIX YaiBapTai O0IIOT.

XaMruiiH gyxaj acyylaia Hb Xyyib 3YHH OOJIOBCPOJ Hb PallHOHAT YHT OapuMr>KaaHT
cyypuiaar 0ereeJi TYYHUH TOJI 30PHIITO Hb ITYYMKJIITIH CITIIX YaBapPhIT XOKYYIIXI
OPIILIOT THATHHAT YPraJDK CaHaX OalX X3parTdid. XapuH IIYYMKINITIH COTTANTIAT 30BXOH
cyJairaaraap eJee)X uaJHa. XO3p3B CyJajiraa Hb HApUH TOBOIT3H, OJIOH TalT,
XaphllyyJlcaH Oaifjyraap XWUTIABAJI, MDIUITHHH TYBIIMH OOJIOH  ITYYMXKIIDITIH
COTTITIIHUHN YaHAp dPC IIIMIUIIAT.

Xyynb 3yHH CypryyldbJ aXWUIaxX XapbllyyjlcaH »dpX 3YyWH cyaairaaHsl
MAIPTOKWITHYYIUHH Oaruir XerKyyidxdJl CHCTEMTIH aHXaapajd XaHIyyjaX XdparTau.
Xyyiab 3yHH Cypryyibpl axXwuiaxaja IaapjyiaraTaii OOJOBCOH XY4YHMH TacpaTryi
XaHranTTal Oaiix Hp 3aimmuryid uyyxan oM. WMima M3ubr, sinadrysa Xyylb 3YHH
MA3JIJISTUIT 333MIIUX, TYTI9X YUl SIBIl Hb XyYJib 3YHH Cypryyib, TOHXUMAIC 3XJIIX €CTOU
Oeree Oari, mpodecCOPyYIbIT XaphIlyyJICaH dpX 3YHH CymairaaH]i OHIITOW aHXaapaTaii
TaHWJILYyJlaxX X3partai. MeH sHAXYY apra XaMK33 Xyyib 3YWH CYypryyJlIHiH OIOyTHYYABIT
XaMpyyJax IaapyaraTail.

2. Jpx 3yYHH WMHKJIIX yXaaH 0a cyganaraa

TyxaliH yJICBIH Xyyib 3pX 3YHH XOIKWI Hb IIyya O0oH miyya Oycaap Oaiimmaap
Typuuiaratai, OyTasmd, 3pJdMTIH, cyiaadgaac xamaapaar. TaMHANi M3 13T, Typluiara Hb
HUUTAMJ] YYCCOH XYyYib 3YHH acyyJUIyyJbIT OHJITOX, IYTHAX3A OHIOp ad XOJIOOTHONTOM
Oaiimar.

XyyJlb 3yHH 3pA3MT3H, CyIaaq/ibiH OPYYJICaH XyBb H3MAD Hb sUIAHTYsIa XyYJIb 3YHH
yTraapaa WX33X3H HOIIeeTIH 0ereeji TAI TyXaH YICBIH Xyyllb 3YHH TOTTOJIIOOHBI
SKCTEPTYYA oM. Tra 60n TyXailH 3pX 3YHH TOTTOJNIIOOHBI CyJ Taj, XYUYTIH TalyyabIT
WIPYYJIIX 3XHUNA MIPTIKIMNHH Oar IaxK y3/9T.

Xyynb 3yHH TyJdramMAcaH acyyJlaji, MapraaH yycdX Y€l IIMHUIAI OJO0XOJ XaMIUNH
TYPYYHA TYIIUIIAX OOJIOMKTON MIPIKIMAH Oonfor. MeH Xyyibl HAIMAJT, ©6pWIeNT
opyyJllax LIaapJuiaratail yea XaMruilH TYPYYHI XaHZAax, 36BJeX OOJOM)KTOHW yalaBXHUTal
XYMYYC 00JI 3Ar33p M3PTHKWITIHTYY IOM.
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Daranp Xyynb 3YHH SpIIMTRH, Cy[Ulaauuj dpX 3YHH CyAairaaHel apra Oapuiaap
HUNAMJT YPp AYHTO# XYBb HOMIP OPYYJDK, TYXaiH YJICBIH XyYJb 9pX 3YHH XOTXKHII U XYBb
HOMDAP OpYyIax dpXTIi Omimd.

Xyynp 3YHH cCyjanraa Hb XapblyylcaH 3pX 3YHH Xeri#JIMHH JAaryy XypAaH
eepuiernex O6aiHa. Xyyib O0JIOH XyyJIbJ 3aacaH X3par SBIUIBIT Taiabapiaxan CyypuicaH
XYyJIb 3YHH cyJairaar XyyJjb 3yHH 3pA3MT3H CyAjaaun aib X3IUIH3 opXUCoH. TYYX3H]
UM Xyynb 3YHH cynanraar “xap ycruiiH xyyian~ (black-letter law) ymamskmam rask
HOpJRAAr. Xyysb 3YWH CyJlairaaHbl aHXHbBl MPAKTUKT WMHM XaHJjara Hb OWJITOMMKTOU
Oereen XyyJsb 3YHH CyJaliraa Hb 30BXOH YHAICHUM IIYYXYYIUIHH 6MHO YYCCOH MapraaHbIl
UHAABIPIAX ICBAT TyXailH 3pX 3YMH TOrTOJILOO AOTOPX TOAOPXOH XYyIHMI aB4 y33X3[
Xsi3raapiiarauar oaicas.

1960-aax oHBI cyymau?dp “Xyynb KoHTekcTdx~ (law in context) apra Oapun Ouit
Ooncon. Xyynp 3YyWH cyaainraa Hb WYY IOWHAMHK X3B MAasIT LIMJDKAK, XYYJIHHT
CyJlanraaHbl XYP39HA Hb aBY y3/3T O0JICOH. DH3 X3B MaAr Hb HUMIIMJI YYCCOH XYYJIb 3YHH
(eHOMEH acyyanyymaac XyyJaUMHT aHalW3 XHAXWAT TIPTYYHA TaBprar. “Xyyib
KOHTEKCTIT ylamkiaiaap Xyyjab 00JoH Oycam XojJ0ormox canbap, TyXamdan HAWTIM
CyIUlal, SAWNH 3acTWUiiH caj0apblH CallITyld cyjnanraar YHAJIDX Hb MapraaHryirasp
HUUTMHNH HOXION Oaiifan OOIOH XyyJb X3pAridx Oalmier caibkpyynaar. Xyyis O0JI0H
9pX 3YHH TOTTOJIOOHBI YIII a)XHJUIaraar MeH 9HD “XyyJib KOHTEKCTI apra Oapuiaap aBdy
Y395k 60IHOY,

Hasiapiinnaac xamaapy xyyJib 3YWH 3pA3MTI/I, CyJIaaun]l OJIOH YJICBIH XYYyib 3YHH
CylairaaHbl IPBIIWITAT MIUHX YaHAPT HUUIPH AXKWUIAX Maapanararaid 6ok 6aiiHa. DH)
Yen JPNXuiH Xyylb 3YWH TOTTONIOOHBI sUIraa, TOCTIW TalyyAbil XapbIyyJCaH Y337
CaHaaHbl YYIHIIC aBY Y33X3]I XapblyyJICaH Xyyib 3YHH CyJanraa OHITON YyXasl X3parcal
Oongor. DHA yel 3pX 3YHH TOTTONILIOOHBI sUIraa, TOCTIH Oal[UIbIr XapbllyyJCaH ©HITeec
CyJuUIax Imaapjyiara Tyirapjar. XapbllyyJcaH 3pX 3YHH cyJalraa Hb eep eep Xyylb 3YiH
TOTTOJIIOOH T Oaiiraa sMap HAT3H 3ail Tanbap, MyTarajibil apuiirax, calkpyysax X3parcai
OOJITOH amuriaraax Hb 4yxaji 0oJIor.

3. XyyJab 3yiH NPpaKTUK

TyxallH »9px 3YHH TOTTONIOOr TacpalTryd XerkyyidX, yp OyTesntsi
X3P3KYYIPX3A XyyJb 3YHH OOJIOBCPOJITOM, YajgBapIiar, MIPIraLICOH XYMYYCHIHH HPaKTHK
Y akyyularaa 3aidiuryil gyxan yyparmi. Xyysbd MOPraXxwuwl Hb HIP TOPTIH, XYHIIT
MIPraKHUI Oereesl Xyynb, LIyAapra €c, caxwira OaTbil IPdUDBAAT. WMiMa Xyymbd,
OMIeeJerd, XyyJb 3YHH 30BIOXYYA XYY 3YHH MAIIATI3P O3ITTK, MIPTHKIUIH €C 3y,
X3PAT XSHANT, yp YaaBapaa TacpalTryi AINIIIYYJdX [Iaapararail Oaiaar.

355 Danner, R. A. (2003). Contemporary and Future Directions in American Legal Research: Responding to the
Threat of the Available. International Journal of Legal Information, 31(2), 179-204.
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TyxaliH yncaj WIyyX3J X3p3r MapraaH IIHKAJABIPIBXA3Y XAPrUiH OPOJILOrY/bIH
HAIX3IMKIJ, ILIaapajaraac LIyyl xamaapairail Oadpar. Xyynab 3yHH X3par, Mapraassir
MUIIBIPIDXOA XYYJb 3YHH XapbIlyyJlCaH 3pX 3YHH YYZHOI3C XOHIOX, XAIDIIPX Hb XOBOP
Oaiigar. XapuH 30BXOH OJIOH YJICBIH IIMHKTH MapraaH rapcaH TOXMOJIOIA IYYX YYHHHT
aB4 y39X LIaapajaratail 0oJmor.

[lyyruna XyyJIsuasH 3¢3pryyudi cyypuican (adversarial)®>®

Hb acyyaran cyypwicad (inquisitorial)3*’ Torrommooroli xapblyyiaxai, ©MIeeIerdus

3pX 3YHH TOTTOJI00

X9PX3H X3PTUHH Tejeesel Xuibk Oaliraaraac manTraaigan Oycasx yJICBIH X3par, MapraaHs
YHI3CIIICOH XYylb 3YHH 3apuMbIT HIBTPYYIIX OOJIOMK oiromor. I'sxmms Oycan yichH
XyyJib 3YHH 3ap4MBIl HOBTPYYJIDX Yp HOJIee Hb YHIICHHH INYYXHHH XaHIUIara, MeH
TyxaliH Oycax yJCBIH X3p3T, MapraaHj XdpordI/ICOH Xyyilb Hb TYYHHH YHIDCHHH
XyyJbTall aui aryynrarail (parimateria) 0aifx 3¢3X33C IIyy Xamaapjar.

XopaB  YHAPCHUM WIYYX3A XyyJdb 3YHH XapbllyylCaH ©HUTHIT A3BIIYYINX
maapajara rapcat yel Xyyibd, oMreejordi 0opCANiH YHAICHUN Xyylb 0a Xaphlyyiax
maapjyiarataid rajaaj Xyyllb XOOPOHBIH sUIraa, TOCTIH OalIUIbIT YHAIDK daamar Oanx
éCTOH.

Witma xapbliyyJicaH 3pX 3YHH CyAalraaHsl X3paridd, IPAKTHK Hb XYYJIbYJbIH XYBbJl
3aIITYH gyxan 3yin Oosmor. XaphIlyyscaH 3px 3YHH cyAairaar XWX 3amaap XyyJbd,
eMI'eeJIeruy/l YHIICHUM IIYYXd3J IIyjaapra €chbIl 3B XIPIIXKYYJIX3[ IIyyA Tycjlaulaa
Y3YYaor. MeH myya Oyc Oaiiiaap Tyc yJCHIH XyyJb TOTTOOMMKHHT €6p YJIC OpHBI XYYJIb,
3apUMBIT XapbllyyJaH CyJaDK, CalKpyyJiax O0JIOMKHUHUT OypayYiLIor.

OJoH yACBIH Xapwilaa, APIXANA JasaplulblH XYPAI3HI XYYJIbUHUI 36BX6H ©6pHUIH
YICBIH 3pX 3YHH TOTTOJLOOHBI ABLUUIMHUI Jarax cypax TOAMNTYH, AIXUiH Oycan 3px
3YHH TOTTOJIIIOOHBI MOIIATTIH OOJIOXBIT MIPTIXIIHIH Iaapaiara 0oarox OaifHa.

4. lllyyxuiiH NpaKkTHK

JarxwiiH 3pX 3yHH TOTTOJIIOOHHI sUITaa, TOCTAW Oalaan Hb TYYX, HUHUTIM, YIIC Tep,
[IAIIKH, CO&J, SMMNH 3acar 33par rajaaj Xy4dH 3YHICTIH xo1000Toi Oaix 001HO. ['3caH
X3l 4 mygapra €c, Torm Oaiiian, Xyyiab AYPMHUMI Xaaranax Hb HHUITAM, YIC OpPHBI
JIOTOOJ] 3B HATRJ, HUUTMUNH JI3T )KYPMBIT CaXWUXBIH TYJJ XaMTHHH 33/ 30pHIT OOJIIOT.
OH3 Hb MIYYX 3PX M3JUTMHH HIH TIPTYYHUH OapuMTiIax 3apuuM oM.

336 Adversarial no xapaem oponyoay mauyyo eepcouiin HOmaox 6apumm, 006MoN200, XaM2AaIATMaap uyyxo
OpCoON0odiC, Uyyed manyyoblH HOMON200, AP2YMEHMI0 YHOICIIH WULI08IP 2apeadas WY YXUllH NPOYeccvlit
cucmem 10M. IHI Hb UXIGUNIH HUUMIZ IPX 3YUH MOSMOIYOOMOU YACYYOdO X3PI2NI200I2.

37 Inquisitorial 1o wyyeu xapse mapaaansie 00pee u0IEXM3ii Cyoadic, HOMO200 YYLYYIdNc, 29pd 6OAOH
manyyomaii Xapunyan acyyam acyyic, Mapeaanvie WuioedpasxX yyxXuiH npoyecceln cucmem. 13 cucmemo
Wyyey Hb 366XOH XAHANMbIH YYPI YUYIM2IXIIC 2A0HA XIPI2 MAP2AAHbI2 WYYO Youpooazs. IHI Hb UXIEUTIIH
UP2IHIIIE IPX 3YUH MOSMOAYOOMOU YIACYYOd0 XIPI2N32003e.
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[Iyyx 3px M3 MPaKTUKT XYyJIb TOTTOOMMKHUT XAIPIKYYIDK caxuyiaxaj dyXaj
YYPATT3# Oeree 3pX 3yitH TOTTONIOOHBI OYTID 1Iyyn Heneenaer. LLlyyxuitH nmpakTuk Hb
MIYYX3J UPYYJICOH X3PAT MAapraaHbIl IMAWABIPIIXAID TapracaH WIYYXUMH IIUAJIBIPTIU
HATT X0J00oTON Oaiinar. [luiine3p rapraxmaa mryaapra €c, 3pX TATI OalJUIBIH 3apUMBIT
OapuMTIIaXblH TyNJ OIYYTYUA 36BXOH XYylb, XOJNOOTIOX XYYJHHH 3aanraap
Xsi3raapiaraaxryil, MeH JIOTHMK, palMOHalb OWITONT OOJOH JHTUHH M3UIAr33p
Xs3raapJjargaar r3Aruir OMIrox €CTom.

DHAIXYY OWITOAT Hb IRJIXUM JasapIlini, OJIOH YIICHIH XapHiIlaaHbl SpUH VeI yiiam
gyxan 6onjgor 6ereej YHASCHMI IIYYXYY[ XapbllyyjlcaH 5pX 3yHH cyaanraa, spaoM
IIMEKIITII2p AAMKYyJDK J1 IIyfapra €coHj HUMLCOH, yp AYHTIH MuMiiassp raprax
GonoMKTOl Gaiimars>.

Illyyra eepuiiH yiCBIH 3pX 3YWH TOTTOJIIOOH J Xs3raapiaraax Oycajn 3pX 3yHH
TOTTOJIIIOOHBI TIPAKTHKHNT CYJUIaXTYyH OOJ 3pX 3YWH TOTTOJIIOOT XOTKYYIdX OOJIOMKUNUT
anmax, XyyJdb TOTTOOX VW aXWiUlaraaHj TparMaTu3M 0a XaTyy dYaHapTaid XaHjajar.
WuracHrp mygapra €c, Torm Oaiigan, Xyyib AYPMUWT caxuxaj sUlaHTysda Xyylb 3YHH
JTyTargai dpX 3YWH TOTTOJIIIOOH]T COPOT Yp JaraBaprai Oaiiaar.

Du> Ttanaap Yonrep XK. Kamba (Walter J. Kamba)**® muiiTiaor opx 3yii (common
law) 6a upranuii spx 3yiH (civil law) cucteMuiir XapbIlyyJicaH aKHTJiaiaTaap HOTJIOTIIOT.
Tap33p UHIK XAIIAT:

“SImap 9 3px 3yHH TOTTOJII00 SMap HATIH XOOCOH 3alT'YHTI3p OYpIH TOrc Ik XIIIK
Oomoxryi. HUHMTIDr 3px 3YHH yIaMxIraini XOOCOH 3all Hb XyyJIb TOTTOOMXK OyIOy
OapuMTIIaX IIYYXUHH LIHHABIP33p W TOJ 30XHUIyYJIaracaH TOXHOJAON Trapd HpIdT.
Wpranisr spx 3yHH yJaaMiKIand XOOCOH 3ail Hb IIyy[ 3aacaH 3aaiT Oallxryi yel yycIar
K y3mor. HlyyxuiiH yypar Hb XOOCOH 3aiT HOXOX6]] OPIIMHO 0eree] YYHI XaphllyyJcaH
9pX 3YHMH cynairaa TOMOOXOH Tyciajlaa y3YY/DK 4ajaHa. ['ajmaafplH IIYYXYYAURH XYYJb,
MPAKTUKTAi TaHWIAX Hb 30BXOH OOJOMXKTOHW, MIYYy CallH IMUHMIUAT caHanm OOJToXooc
ragHa OOJOMMKTOM OOJOBY XYCIITYH IMUHUIMAT 4 XapyyiDK 4YajHa. DHY ye[ IIyYXUHH
YYP3r Hb XyyJb TOITOOX YYPAITdOH yyn3ax, WIYYX3[ Xyyidb TOITOOX, IIMH3 HOXIIeN
Oaitmany HUNIYYI2H XYYIUHT eepuwiex JamaMik OWil OOJIOr T'K X3IDK OO0JHO. OMHEX
XYYACYYA A33p rapracaH CaHaaHYYJIbII IIYYXUHH XyyJdb TOTTOOX YHIJI aKWJUIaraaHi MeH
AJIAIT X3PATINK O0THO.”

Jpnxuil nasapiiuni, OJ0H YJICBIH XapWiIllaaHbl JIBIIMI Hb HUMIDM JI3X X©/6JTIe6H,
IIWDKUIT XOJeJITeOHTIH IIyyJ XOJIO0O0TOH 0ereej XyMmyyc HAT yjcaac Heree yicaj
NIMJDKUH CYYPBIIUX HeJieer Ouii Oonrofor. DHAXYY HUUTMUIH JTOTOOJ XOIIeITreeH Hb
HHUWUTAM, YIIC TOP, dIUNH 3aCTHIH 00pWIONTHHT HAT yican Ouil 6onromor Oereen yiMaap

358 Kamba, W. J. (1974). Comparative law: A theoretical framework. International & Comparative Law
Quarterly, 23(3), 485-519.
359 Walter J. Kamba (1931-2007). Xyynvu.
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HUWTMUNH J3T SKypPMBII XaArajaxblH TyJJ XyyJldb O3pX 3YH Y MOH eepuwlernex
mraapararai 0oJior.

WNitm HUUTMUNH €epwIenTyyll Hb IIYYXYYIUWT XyyJdb 3YHH HIMH® MapraaHtail
TyJrapaxaj XypraJiar, syIaHrysia TOIOPXOW IeeHXUWH UPTIINHH XyBUIH 3pX amurrail (lex

)360

loci)’*® 3epunmnmex yem 3H> WIPIOT.

5. XyyJib TOrTO0X 3pX M3/UINHH NPAKTHK

ApauwicaH TOITOJLOOTOW YJCBIH XYyBbA COHTYYJIMHH 3amMaap COHIOIZICOH
TeyieeNIeTdn]] OYIy MapjaMEHT HUPTIIUNH dpX amuruir Tteneeinger. I[lapmamedT HBb
TyXalH YJCBIH 3pX 3YWH TOTTOJIIOOH]] HUUIICOH XYyYJh TOTTOOMMKHUUT OOJIOBCPYYJaXx,
0arnax, XSHaJIT TaBUX, ©OPWIOX Yyparmi Oaimar. Illyyx spx Mamam, TYHIPTIIX 3pX
M3IJI, XYyyJb TOTTOOX 3PX MIAIMHMH CalaHruj Oal[UIbIH XYPA3HA, XyyJlb TOTTOOTYH[
XYYJIb 3pX 3YMH XOTKHIJ LIyy] Heee OyXui XaMruitH Xy4Tdi, Hellee OYXHid XyMYyc I3k
TOOLIOT IJIOT.

Xapsiryyican 3px 3y Kamoa (Kamba)-biH canan 001rocHOOp, XyyJib TOITOOIYH/]
XapbIlyyJICaH 3pX 3YHH CyAairaaHbl apra 3YWT Japaax Oaianj ammuriaXx XdparTdd Tk
Y3CaH. YYH/:

1. IuHd muiaea raprax, XyyJIuir eepuiex, XY4HHIYi 00Jrox siBua;

2. Xyynb 600BCpyylax aprawiali, TEeXHUKHNT XeTKYYIIX3I;

3. XyynuiiH Teces XdpIrKuX OOJOMXK, XSHANIT, OWEIDNITHAT YHAIIXDI
XapbLYyJICAH 3pX 3YHH CyNalraaHbl apra YHIJII33 XUUX ECTOM.

MeH XapbIlyyJicaH 3pX 3YWH cyJaliraa gapaax Yl SBIaj almuriiax 00Ho. Y YHI:
1. Dpx 3y#H TOTrTOIO0H ] Oaliraa XM apuirax;
2. XyyIlb TOTTOOMKHUHUT CUCTIMUWINX, HATTIIX, VSUIYYIax;

3. OnoH y7nCBIH P33, OapUMT OWYTHIH MPAKTHKUAT YHAICHUHN 3pX 3YHH
TOTTOJILIOOH]T X3PATKYYIIIX.

DpX 3YiiH TOrTOJIMOOH/ 0aliraa X3 apuwirax npoiecc

OpuwH yen siMap Har yic OYpaIH Terc, Wk OYpdIH 3pX 3YHH TOTTONIIOOTOH 'K X3IIIX
Hb OOJOMXKIYH FOM. Xyyllb TOTTOOTYHI WHM 3pX 3YHH TOTTONIOO OWH OOJTOHO 3T
XUUCBIP MOPOOIOT IOM.

)361

Opx 3yiH xuiimmidr (lacunae)®' apunrax mpoueccop, Xyyib TOITOOTYH[ ©OpHIiH

YIICBIH XYYJIb TOTTOOMKTOH TOCTIH acyyAJibr Oycan yiaCyyl X3pXdH IIUHICIHUNT cyaiax

360 “Lex loci” 23032 Hb 1amun ye 662000 yeutin ymeaapaa “Hymae 036ceoputin Xyyav” Oyroy myxaiin eazap
Hymazm Xy4uH me2e00p YUIHuixC Oyl Xyylio 23CoH ymeamail.

361 Lacunae 25032 b namun 2apanmaii yz 662000 Xyyib 3yiin mozmoayoonod batieaa “saii”, “yoopxoti” 5cean
“Xuiioan” eacon ymeamail ye.
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x3parmai. TOXUPOMKTOM HOXLeNI Xyyldb 3pX 3YHH TpaHcIwiant (fransplant)®®? Gyroy
IIyy XYyJIb H3BTPYYJI9X apra alluriax OoJHO.

Xyyap 3yHH TpaHCIJIAHT Hb TyXallH YJCBIH 3pX 3YWH TOITOJIIOOT XOrKyyJdx
XaMIHHH Yp AYHTSH apra Oereen YYHWHT caiiH Odypaapaa Oyioy anbamgaH X3pIrKyyJnK
0o0HO. DHP apra Hb TyXallH dpX 3YHH TOTTOJIIOOHBI XWWIIMUT apuiraxaj yp IYHTIH
Oerees1 HeNeOTHI Oaiinar.

AnbanaH XyyJb 3pX 3YHH TPaHCIJIAHT Hb UXOBWIAH KOJOHHWIONBIH YeI X3PArKIAT
Oaiican Gereej KOJOHWWIOTY YJIC IIMHI, TAIHBI 3PX 3YHH TOTTONIIOOT 333MIIUTYIRIII
TyJIracaH. XapHH KOJIOHUYJIOJN AYYCCaHbI Jlapaa I3JIXUHH OJIOH YJIC OPOH 66pHIlH 3pX 3YIH
TOTTOJILIOOT XODXKYYJdXI33 CaiiH aypaapaa Xyyjidb 3pX 3YHMH TPaHCIUIAHTHIT Aalluriax
XaHJy1arataii 60oJICoH.

YYHUHT XyyJb TOTTOOTYHJ 3HAXYY XYYJb 3pX 3YHH TPaHCIUIAHT Hb ©OPUHH OpPHBI
OpYMH, HPI3J, 3pX 3YWH TOTTOJILIOOHJ TOXHPOMXKTOM 3COXMHI XapblyyJIcaH 3pX 3YHH
cyJanraaraap YH3J3X €cToi. DH? Hb 3alIIITYH mIaapjaraTaid, yuup Hb yic Oyp eepHiiH
T'3COH OBOPMSOI] TYYX, COEN, HUWTIM, YJIC TOp, IMIHH 3aCTUIH CyyphTaii Oaiinar.

Kunes vb: SAnoHbsl UpraHUN 3pX 3YHH Kojekc Hb ['epmaH, @paHIbIH KOJEKCTal
TOCTAM, AMoHuyya 3pX 3YHH MIMHAWIAN XUHX 30pHITOOp OapyyHbI X3B MasrHiH WPrIHAN
KOJIEKCHIT HABTPYYJICOH. MilM apra Hb T3AHUM UPT3HUN OPOLECCHIH XYYIUNUT HIMHAIUIIXL
MOH X3P3IKCIH Oereen SIMOHBI yICHIH OpYHBI HOXIOJ, OHIJIOTHHT ©HA6p TOBIIMH] aBY
y3C¢oH. Oep Hor KuIAr Manaiizan xapxk 6onno. Taug Ascrpanuiin Toppenc (Torrens)*®
Ta3pelH OYPTIIWUHAH CHUCTEMHUUHT YHAICHHM OpX 3YHH TOTTOJIIOOHJ HIBTPYYJIDH
XOPATKYYJICOH. DHD apra Hb HYTTHMH HPIIAMWH Ta3ap 333MIIMX JPXUHT  XSHAX

MEXaHM3MbIH JIyTaryIbIl apHIITax 30pUIroToi Gaiis.>%*
XyyJib 3pX 3YHH HAITI3J1 0a ysSUIIYYJITbIH NpoLecc

Xyyab 3px 3yiH Hortrn (unification)*®® 6a ysmayynra (harmonization)3*® ramar
MPOLECCYyA Hb OJIOH TalT OWITrONTYyyn Oereei 3pX OYXwWi Xyylb TOITOOTYH] YYHHHT
AUIUIJIaH 3pX 3YMH TOTTOJL00I00 CUCTEMUYMIDK, YJIChIHXAa CYYJIUIH YEUIH XOKINNHH yur
XaHJJaraji HUAIYY/I9H ysuiacan 60JIrox 00JIOMKTOM.

Hbarrranwmiia nporece Hb Xyyilb, 3pX 3YWH TOTTOJIIOOT HATTIAH 30XHOH OaiTyynax,
wiyy OOJIOBCPOHTYH, HAT3H 30XUILYYJNAITTall TOTTONIOO Ol OOJTOX X3PATIR3HIAC

362 Transplant 230322 1o anazaax yxaansi H3p MOMbEO 662000 90, IPXMIH, IC, ICEIN IOULIH XIC2UUS HIZ XYHIIC
(9C82.1 aMbMHAAC) HO2OO0 WIUNICYYIIIH CYYN2aAX IMYUN2IIHULL apad 10M.

363 Torrens cucmem 23092 no HOXOH GYPM2310 CYVPUNCAH 2a3ap, 0P MOTOGNONULIH OMYULIN dpXULie Oypmadx
Mmo2monyoo wom. In3 cucmemuiie aux 1858 ono Pobepm Toppenc (Robert Richard Torrens) Aecmpanuiin
OMmHO0 A6cmpanud HIGMPYYACIH MY OOPUH HIPIIP ABCAH.

364 Md.Zahidul Islam, Moin Uddin. “The important role ofcomparative legal research”.2023, 10.

365 Onon yacein apx 3yiin Hap MOMBEOHO “Hd2oH mepnuiin 6on20x”, “no20Ma1 6on2ox”, “H220910 Xypesx”
29CIH ymeamatul ye.

366 Xyynw 3ytin nop momvéond “yandyyaax”, “soxuyyynax”, “nutiyyynox” 2scon ymeamaii ye.
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YYIRITIH. YT mporece Hb X0€p 0a TYYHIIC 133 66p XyYJb 3CBAII APX 3YHH TOTTOJIIOOT
HOXIION, TOXHPOMXXTON TYBIIMH] HHWIYYIIX YVHI $BIl 06reejl WHIICHIIP Mapraal
YYCOX33C YPBAUMIAH COPTHMAIIK OOJIIOT.

Onarasp Xo€p OWITONTBHIN  XJIPATXKYYIdX3J, XyyJlb TOITOOTYW[ — 3alamuryd
XapbllyyJcaH 3pX 3YHH cylnajraar XWX, yr OpOLECCHIH Yp IAYHA Yyycd Oomzomryii
ayTarjaai, Cyi Talyyaell HapUMBUIaH MIMHAIDX ECTONW. DHD Hb HATTIAMN, YSUIAYYJITBIH
MPOILIECCHIH YP HOJIOOT YHAIK, CUCTEMTAMH, TOTTBOPTOH 3pX 3YHH TOTTOJLOOT OYpAYYIIX
qyxall anxam oM.

Xyyab 5pX 3y#iH HOrTr 6a ysiayyarsin mporece Espornsin Xon6oo (EU)*%7-un
XypIaH XypAauTai X3parkasr. Xynangaaa, OM3HECHHH XOIKII, XIPATIIYUIH XaMraananT
O6omon EBpombiH Oyc HYTTHHH SOuiiH 3acTUdT IIMKEX YyaHddc EBpomnsiH Xomboo
[IP39HUNA d3pX 3YHH HOITrA1 Oa YSUIAYyldrblH caHaar rapracaH. OMHe Hb EBpombiH
Xon000OHBI THUIIYYH OPHYYIBIH T3P33HHH 3pX 3YH Hb Tyc OYpHHH €epHiH XyyJuap
30XuIyynargaar OadicaH Hb YVHIPCHUH UIYYXYYIHHH OMHe 3pX 3YWH MapraaH YyYcax
HOXUOIUUT HAMATAYYIIAr OaiicaH. EBpONBIH OpHYYABIH TOPI’HUHA XYYJIHWH sjraa Hb
XyZAanznaa, OM3HECUIH XerKWiA caaja yupyyngar 0aiiB. Harrran 6a ysuigyyiarsiH yp LyHO
EBponbin Komucc EBponbiH rapasHuii 3pX 3yHH HUHTIAr JIaBiax Xypasr (common frame
of reference) 6onoBcpyyncan 6ereen yyauir EBpomnbid [lapiamMeHT 010H TOTTOON Oaramk

X3PITKYYIIX GOIOMKTON GOArocon>®s,

OJ10H yJICBIH X3PITCJIMIT YHAICHUIA IPX 3YHH TOITOJOOH XIPITKYYIIX

Horacon YwmacrHuit baliryymmarsiH OalryymnaracaH TYYX Hb THITYYH YICYYABIH
HDBXTAH OPOIIIOOHBI Yp AYHI Ouii OOJICOH aMKHMITHIH TOJ| JKUIIRD oM. YYHTIH ajui
EBpomnbin X01600 4 MOH XaMThIH aXWJIaraansl Yp AYHI OYpPAJA5H TOTTHKIO.

CyynuiiH XKUITYYA3A YIIC OPHYYIBIH XOOPOH/IBIH 3pX 3YWH TOTTONIIOOHBI SIITaaHaac
YYIRH Trapax 3epuyiii, MapraaHbil OyypyyJiax 30pHITOOP XYyYJib TOTTOOMXKHWH Yysijaa,
30XMIIYYJITHIT OWH OONTOX XaHJyIara TYr33Ma O0oipk OaliHa. DHD HB yic OpHBI OypaH
3pXT OalAJIBIT 30PUMX TICIH caHaa OIT OUIl 0ereej OJIOH YJICal XYJI39H 30BIIOOPOTICOH
“par in parem non habet imperium” Oytoy “TAruI 3pXT yACYYy[ XapwilaH 3aXxupax 3pXryi”
I'COH 3aHIUIBIH OJIOH YIICHIH 3pX 3YHH 3apUMBIH JIaryy XOPIDiKIAT. XapyuH 3HY XaH/JIarblH
30pPWITO Hb YJC OPHYYABIH XYYJIHHUT ysuigaa XOJIOOOTOH, CHCTEMTAH, HATH X3MHAITIH
00JIToK, YJIC Tep, CO&N, HUITAM, OU3HEC, Xyansaa, dAuiH 3acar 00JI0H Oycaz cainbap axb
OJIOH YJICBIH XapHUJIllaa, XaMThIH a)KUJIJIaraar caikpyyaxas OpIIHHO.

367 Esponwin Xonboo (European Union, EU) 22032 nb yac mep, 20utin 3acaz, Xyyib 3pX 3YiiH Xammbli
adicunnazaand moenopcon 27 yic OpHsl I6CII.
368 Talwar, D. (2012). Growing use of Sharia by UK Muslims. BBC Asian Network, dated on 16th January.
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VYr OoJIOH YICBIH 3pX 3YWH 30XUIYYIAITBIH Y3371 OapuMTial Hb aMXKHJITTai
XOPATKUX OOJIOMK 30BXOH TyXailH yJICBHIH MapiiaMeHT OYI0y Xyyilb TOTTOOTYH/| YHAICHUI
XyyJbJ OYpaH TyCTax XyyJIbUMICaH HOXIIOII XIPIMKHUX O0IOMXK OYPIdX FOM.

Xyynb TOTTOOMXKHMHH ysiigaa XOJOOOT XaHTaxX OJIOH YJICHIH XaMTHHH aMKWIITTau
XKUI? Hb Harnesn YHmacTaMid baiiryynnarsia OnoH yickH Oapaa XyJaigaanbl TIPIIHUHI
kouBeHI’”-uiin (UNCITRAL) rapost 3arBap XyyJuiH IPAKTHK Tajlbil CyAaIcHaap Xapxk
6onuno. Xypanaaa, OU3HECUIH sapanTail Xoparid maapaiarsi yyaanc UNCITRAL-
BIH 3arBap XyyJIb 133 YHIICI3CIH I3P33HUH TOITOIIIO0HOOC Xapxk OOJIHO.

WNitm Hexuen Xyyllb TOTTOOTYWJ €6p YJIC OpHYYAbIH Typuuiara, 3px 3YWH
TOTTOJILIOOT XapbllyyJICaH OHIIeec CyAallK, TyXallH 3arBap XyyJIWWI HyTaruryyJniax,
XIPATKYYIPX OOJIOMK, YPp HOJI06T HApPHH MHMHKIWDK Y39X IMaapaiaratail 6ommor. Xyyib
TOTTOOTYUJT SHAXYY XapWJillaH XapbIlyyJICaH 3pX 3YHH cynanraar Xuibk Oaiixjaa 3pA3MTIH
CyAJlaauul, XyyJIb4d MIPTOKUITHYYATIN XamMTpaH axkuiuiax €ctoi. MTHracH?3p THa eepuiin
VIICBIH XYYJb TOTTOOMKUNH XOTKWJ, IMUHIWIITHAT YP AYHTIUTIIP XSHAX, [AAIln]] OJIOH
VIICHIH 3PX 3YWH HATOH JKUT]I ysUIaaTail TOTTONOOH HUHAIYYIIPX OOJIOMKTON OOJIIOT.

Jdyrnsar

XapbllyyJcaH 3pX 3yH Hb XyyJb 3YHH IIMHXKIDX yXaaHbl XOTXJIMHI OJIOH YJICHIH
OO0JIOH YHASCHHUN Y331 OapuUMTIANBIH ysUAaa, NPAaKTHK X3P3KMITIIP OasKyyJDK MPCIH.
OH3 cynanraa Hb 36BX6H OHOJBIH XYP33HJ XsA3raapijarjaxryid 6ereeja Xyyibd, HIYyTrd,
XYyJIb TOTTOOTYHUI OOJIOH SPIAMTAIH CyAJIaay/IblH OIOYH YXaaH, MIPTKIMHH yp YaaBaphir
HOTTIDH, XYyyJIb TOITOOMX, IIYYXUHH IMHKIBOP, XYyJb 3pX 3YWH NPaKTHUK aprawiajibl
caibkpyyJiax gyxa X3parcai 0ok OaliHa.

XapblyyJicaH 3pxX 3YHH cygajiraa Hb Makpo OOJOH MHKPO TYBIIHHH CylnajiraaHbl
apraydsianaap IaMXyyJlaH 3pX 3YHH TOTTOJOOHBI CyJI Tal, JyTarajbll WIPYYJDK, IIUHD, VP
IOYHTIH MEXaHU3MYYIbIT OMii 00JITr0X0/ XyBb HOMIP OpyyJiaar. YYH?3C TaJHa OJIOH yJICHIH
I3p33, 3arBap Xyyib, 3pX 3YHH TPAHCIUIAHT 39p3T MPAKTUK apra X3parciIuiT YHIICHUN 3pX
3YHH TOTTOJIIOOHJ HA3BTPYYJIX OOJOMKMHT OYpAYYIIAT Hb TyXalH YICBIH XyYyJb 3pX
3YHH X6 KW, CHCTEMWIAII 1YY HOJIee1er.

MeH xappllyyJicaH 3pX 3YH Hb 30BX6H XYYJIbUYABIH M3UISTUHT HAIMATAYYI3X Oyc,
OJIOH YJICBIH OOJIOH YHIDCHHUM Xyynb 3pX 3YHH ysaijgaa, HUAIUIMAT XaHrax, mryaapra &c,
TATM OalUIBIH 3aPUMBIT X3PIMKYYIIDXA 3alIIryd Mmaapyiarataid oM. DH3 CyJairaaHbl
YP AYHI XYyJb TOTTOOMKHHT IIMHAUWISX, HIITIIX, XOOCOH 3aaNTYYIBII HOXOX, 3pX 3YHH
TOTTOJIIIOOT OOJIOBCPOHTYH 00JITOX OOJIOMK OYPIIAT.

WNitMn xappuyyscaH 3pX 3yl Hb 36BXOH OHOJIBIH CyJairaa TOAUNIYH MPaKTHK
XOPATIPAT X3PATCAIT 06ree1 YHIICHHHA XyyJlb TOTTOOMXK, IIYYXHUIH MPaKTHK, XyyJib 3YHH

369 https://uncitral.un.org/en/texts/salegoods ?utm
370 United Nations Commission on International Trade Law- Onon yacwin xyoanoaanst opx 3ytin HYB-vin
KoMucc.
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00JIOBCpOJT OOJIOH OJIOH YJICHIH XapwWillaaH]l Myy.l aluriaraaar. Y YHHR yp AYHI TyXaiH
YJICBIH 3pX 3YHH TOTTOJIIOO0 MIIYY HITJMOAII, ysUlgaa XoJ000TO|, OJOH YJICHIH CTaHIapTal
HHHIICOH, [Iyaapra €CHbI 3apYuM]] CyypHIICaH 000X GOJIOMIKTOM.

XappllyyJicaH »px 3YHH CcyJaiaraar CHCTEMTdU, 36B apra 3Yd, MIPraxIUiH
MBJIATARP AMUTIAXTYH OON Xyyllb 3pX 3YHH XOIKWJ OYPIH TYHIPJA XOTKUXTYH Oereen
JyTaraall, CyJ TalyyJ X3B33p YJII3X 3pcaanTdil. WMilmpa sH3Xyy cynairaar 3pxX 3YWH
TOTTOJIIIOOT CaiKpyyJiaX, OOJIOBCPOHTYH OOJITOX TOJI X3PATCANT I'3MK YHIJIIH alluriax Hb
3YUTAH 1OM.
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BYCJIBIH 3/ XOPOHTUHT ABAXAAP 3AHAJIXUIJIDX I'IMT XIPIT':
XAPBIYVYJICAH CYJIAJ

CRIME OF THREATENING TO UNLAWFULLY TAKE ANOTHER PERSON’S
PROPERTY:A COMPARATIVE STUDY
H _Kunocutimaa.
ookmop (Ph.D), 030 npogpeccop, AXHUC-uiin
Opx 3ytl, HUUMULIH YXAAHbL CYP2YYIULH
Xyeutin 3px 3yiH MIHXUMULIH 090 npogheccop

Xypaanzyii: Xapoyyyncan spx 3yiH cyOnan Wb OPYUH YeutlH Xyyib 3YUH WUHIICIIX
VXAAaHO OHON, apea 3y, NPAKMUKULH YyXal ay X0a1002001 OyXull cyoaneaansl yuasi O010H
xezocudic oanna (baspcaiixan, 2021). Duaxyy cyoaneaa ub myxauH VICbIH XYYlb
MOSMOOMIUCUTIE WUHIUTIIH DOTOBCPYYIAX, HIMIIIM OOPUIOIM OPYYIAAxX, IpX 3YUH 0001020,
XYYIb XOPI2NIHUL apeauaanvie 60108CpoHeyi 00120X00 OHONL, apea 3YUH YOUpPOAMIIC,
yuensn e20x ay xoaboeoonmo iom (baspcatixan, 2012). Xapvyyyican cyoaneaa no 306x6H
IPX 3YUH MOSMOAYOOHbL A12aa 6a UxNCUL MOCMIU OAUONbIe UAPYYIAIXIO OYC, XapuH XyYib
XOPISNIIHUL NPAKMUK, OHOAbIH Y2 XAHOAA2A 33P32 OJIOH MAIM XYUUH 3YIUIUIS WUHICIIX
3amaap myxaiiH YACblH 9pX 3YUH XO2HCAULE OIMAICUX OHOAbIH DOLOH XIPISIIFHUU YHOIC
cyyputie Oypoyynoae onyioemou (Zweigert, 1998).

Omunox Ipxuiin 9cpde oMM X3PSUH OyIIem Xamaapax, HUueMuii Xop aioyi
OHOOPMAU oMM X3peulin Hae b Mouneon Yacvin Dpyyeuiin xyyauiin (2016) myceaii aneuiin
17.6 oyaaap 3ytino 3aacan “‘6ycovlH 30 X6pOH2Ulle A8aAXaap 3aHAIXULLIIX " 22MM X3PIe oM.
DHIXYY cyOaneaano ye mopautin 29Mm X3peuliH 2a0aad OpHsl 3pX 3YUH 30XULYYLANMbIE IPX
3YUH OYAYYOUliH XYP33HO Xapbyyyicak 6auonaap asgu y3cau O0IHO.

Cyoaneaano sx 2aspwin 3px 3yun moemoayoomou Anown, byeo Hatipamoax Xamao
Apo Yac, men aneno-caxcouwt apx 3yiin moemonyoomou Amepukuiin Haeocon Yuc, Byzo
Hatipamoax Dusmxse Yiac 39pse opHbl apyyeuiln Xyyauyovie COHeOH a8Y XAPbYYYICAH
cyoaneaa xuticon tom. Cyoaneaanvl yp OYHEIIC Xapaxaod, 30233p YIC OPHYYO
BAHANXUIIIIMIU XOIO00OMOUL 2dMM Xdpeutie AHeUIAx0aa 366X0H OMUULUH cpire OyC, MOH
XYHULL 9PX, HOP MOp, UmedIyuiie Xameaarax 30puleoop agd Y3032 HUUmiIde xauondea
adcuenazoasic 6atna. TyyHUIdsH A1 WUdmes utH 0001020 Hb 3AHAIXULIIULH UWUHDIC,
XOXUPO2UUO YYPYYAX COMEIN 3YUH 0apaMm, HUUSMULIH XOP Ai0YIbIH MYSUWUHE XAP2a3aH
aneasapmatieaap Xyynbuuican oaioae.

Monzon Vacvin apx 3yiin OpuuHO 30293p YIACbIH MYPUILAble XAP2SAN3aH Y34,
“Oycovin 30 xepeHeuile asaxaap 3AHAIXUNIIX" 2oMM X3pSUH OYpIn0IXYYH OO0NOH Al
wuimes uin  600102ble ULYY MOOOPXOU 0OO0NI20X, YYe3dp OaMdMuCyyaaH XYHUL 3pXuiie
Xameaanax, OM4nex OSpxuiie Oamaneaadicyynax uquendno dpx 3YUH WUHIYUAIN  XUUX
waaponazamai 6atiHa.
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Abstract: Comparative legal studies have become an essential field within
contemporary legal science, holding significant theoretical, methodological, and practical
importance. This discipline provides a conceptual and methodological framework for the
development and reform of national legislation, the improvement of legal policy, and the
refinement of law enforcement practices. Comparative legal analysis not only identifies
similarities and differences between legal systems but also examines multiple dimensions
such as legal application, judicial practice, and theoretical tendencies—thereby
contributing to the theoretical and practical foundation for the development of a nation’s
legal system.

One of the most socially dangerous crimes categorized under offenses against
property in the Criminal Code of Mongolia is stipulated in Article 17.6, namely “The
Crime of Extortion.” This research presents a comparative study of the legal regulation of
such crimes across various jurisdictions representing different legal families. Specifically,
the study analyzes the criminal legislation of Japan and the People’s Republic of China
(civil law systems) alongside that of the United States of America and the Republic of India
(common law systems).

Findings reveal that in these countries, crimes related to threats are generally
classified not only as offenses against property but also as acts violating human rights,
dignity, and trust—reflecting a shared legal philosophy. Furthermore, the sentencing
policies in these jurisdictions differentiate punishment based on the nature of the threat,
the psychological harm inflicted on victims, and the degree of social danger posed by the
act.

In light of these findings, Mongolia’s legal framework could benefit from
incorporating relevant international experiences to further clarify the legal elements and
sentencing policies concerning the crime of “The Crime of Extortion.” Such reforms would
enhance human rights protection and strengthen the legal guarantees of property
ownership.

Tyaxyyp yz: Xapvyyyncan spx 3y, dpyyeutin 3px 3yi, OMULOX IPXULH ICPI2 MM,
OYCObIH 90 XOPOH2O ABAXAAD 3AHANXUIAIX 2IMIN XIPI2, IPX 3YUH WUHIYULIN, XYHUL IPXUTIH
Xameaananm, S WUNmed2iuiH 6001020

Keywords: Comparative Law, Criminal Law, Offenses Against Property, The Crime
of Extortion, Legal Reform, Human Rights Protection, Sentencing Policy

Opuua

3

Monron VYinceiH YHACoH xyymwidH (1992) Tasmyraap 3yina “...Morron VYic
TDIIXWAH 3AWAH 3aCTHAH XODKIMHH TYTI3MAJ XaHjajara OOJOH eepuilH OpHBI ©BOPMeI]
OHIUIOTT HHMMWILICAH, OJOH X3BIIWJI OYyXui »auiiH 3acartail Oaitna.”, “...Tep Hb HUUTHIH

00JIOH XYBHWH OMYMHH annBaa XdJIO3PHUT XYJI9H 36BIIOOpY, OMWIOTYHHAH SPXUUT
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XyyJauap xamraaigHa.”, MeH “...OMUJIerduilH SpXUUT Tarnxyy XyyJibll 3aacaH YHIICIDIIIP
Xsi3raapiaxx OONHO.” THK 3aacHBIT Y3BAJI, OMUIOX J3PXHUAT TOpPeec OaTalraaxyyirk,
xaMmraanax YHICOH XYYJHUUH 3apuiM TOAOPXOW TycraricaH OaifHa. YYHTIH amun ApBaH

3ypraagyraap 3yina “...Monron VYIICBIH HPI3H XOI16X OOJIOH Y XOAJeX XOPeHTHHT
Iyapraap oK aBax, A33MIIMX, OMWIeX, 6B 3aIraMiIyylax dpXTdu.”, “..OMuneryuit
APXUUT Trariuxyy XyyjibJl 3aacaH YHIACIDIIAP Xsi3raapiiax 00yHO.”, ... XyBUHH ©MYUNT

Xyynb Oycaap xypaax, JaiiuaH aBaxbIl XOPHUIJIOHO.” X3MA3H 3aacHaap MPrIHUH eMusIex
IPXUIT TOpeec XaMraalbkK, XYHHH OJpPXHHH HAIH dyXan OYpAIIdXYYH X3CAT OOJIOXBIT
XyyJbuilaH O6atanraaxyyJscaH OaifHa.

OMuIex dpXUiH OaTanraar XaHrax 30pHIT00p MoHTros YIChH DpYYTHiH XyYIHITH
(2016) 17 myraap OYIAIT “OMWIOX 3PXHAH ACPIT TIMT X3pAr -wiH 12 Tepen 3aaracaH
Oerees 5Ar’3p Hb OYCABIH OMWIOX 3PXUHUT 30pUHX ajiBaa YWIIIMAT I3MT X3PATT TOOLOXK,
XapuyLylara OHOTAYyyJiaX 3pX 3YHH 30XHLIYYJIalATBIH YHASC Oomk Oaina. Taaraspuiin
JOTOp HUMTMHUIH XOp a0yl HXT3M IIMT XIpTHMH HAr 00yoX “OyCHBIH 3/ XOPOHTHHT
aBaxaap 3aHAJIXUHAIAX IIMT X3PAT Hb 3HIXYY CyJalraaHsl aKJIbIH TOJI CyUIarAaxyyH IOM.

2024 OHBI BMT XOPTUMH CTATUCTUKUWH MDBJI3ATI3P OMWIOX IPXUUH 3CPIT IIMT
X3par HUUT 49,771 OypTraracsHiac “OycIblH 311 XOPOHIHIT aBaxaap 3aHAIXHUIIX TIMT
x3par 94 ToXWONAOoN OYPTITATAK, YYHIIC 17 X3par myyxddsp MIHAABIPISTACOH OaifHa
(2024). Dar’sp TOOH Y3YYJAITIAC Y33X3I SHAXYY IIMT X3p3r Oycaa TOPIUHH eMulIex
SPXHUUH 3CPIT TIMT X3PIIIC TOOH XYBHAP XapbllaHTyi Oara Oaiiraa 00JOBY, X3CITYMICIH
cymairaaHaac xapaxaj yT Xapar Jain (JIaTeHT) X2JI03pIdp YHIAATIARX XaHaIaraTai oaimar
TyJI WIPYYJI3X, HOTJIOX aXwiularaa Hb HOH TOBOITAIH, 3pX 3YHH XyBbJ HApUH IIHMHX
YaHapTai TATHAT TOTTOOCOH OOITHO.

“BycHbIH 51 XOpOHTHHT aBaxaap 3aHAJIXUHINX’ TOMT XOpPAT Hb OYCIOBIH ©MUIIOX
3PXAA WYY XaIJaXTYHrI3p, IMIyHaXal CORNITIIP, CITIAI3YIH OOJIOH coper HeJIeeIniH
apraap xajqagar I3Arspa3d Oycaa eMwIex 3pXUHH 3CPAT TAMT X3PriadC OHIVIOTTOH. DHD
TOPJMIAH TAMT X3PTUIHH HUUTMUHH XOp a0y Hb 36BXOH OMWIOX IPXHUHUT 0yc, XyBb XYHHH
XaJgamryi OGaiiian, HIp Tep, SPYYJ MIHJ, CITIAJ CaHaaHbI alyJryd Oaiimanm 33paridH
HOIIeeJIeT, MOH TOp, XYyJIUHH 3TrI9, aX axyWH HIDKUWH OMUYUIH Xanfgamryid Oangang
COpreep HelIeeNIerT OPIIUHO.

2015 onn muHAWIRH OaTiaracan DPYYTUHH Xyyilb Hb OpPUYMH YEHIH 3pYYTUHH 3pX
3YHH OHOJ, NIMHXKJI?X yXaaHbl y33J1 OapUMTIIaI] HUHICOH LOTI HIMHAWIAN OOJICOH XdAUH
Y, OMWIOX OPXHUH 3CPAr TAMT XIPTUHH JOTOp “OyCHOBIH DI XOPOHTHHT aBaxaap
3aHANXUAIIX” TOMT XIPATTIH  XONM0OOTOW XapWyIUIarblH 30XHIYYJalT Hb OHOJ,
MIPAKTUKUIH TYBIIMHA OYp3H O0IOBCPOHTYH Oomooryii GaitHa. TuitMaac yr rmT X3pruitH
9pX 3YHH 30XHMLYYJAITBIT OpI3M IIHHXKWIISHUN YYOHIIC, IIHHXIDX YyXaaHbl
YHISCIATINAIIP CyIax Miaapuiara XaBadp Oaiiraa 6erees 3H? Hb 36BXOH 3PYYTHilH 3pX
3YIH OHOJBIH a4 XOJOOTAONTON TOOUHIYH Xyyib caxuyiax OaWryyJularblH MPaKTUK YHI
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aXuiiaraa, XYHUH pXUir xamraanax 00UIOTOTOH calmryi Xxoa000ToH, YHAICHUN OOJNOH
OJIOH YJICHIH TYBLIMHA TYJITaMJICaH acyyJIall oM.

CyynuiiH KUITYYIRA XaphIyyJIcaH 3pX 3YHH Cymian Hb IRIXUNA MaXUHA XYyJb 3YiHH
LIMHKIDX yXaaH[d dyxayl Oalp cyypb 333Dk Oaiiraa 0ereea TyxalH YICBIH 3pX 3YHH
TOTTOJIIIOOHBI OHIUIOT, XYYJIb TOTTOOMMKHIH Yp HOJIeer WYy TYH3THiA OWITOX, ramaaj
OpHBI 3pX 3YHH CallH TypUUIArbll HYTAruIyynax, 3pX 3YHH HIMHAYIAI XUUXDJ YHIIDK
Oapiryit XyBp HIMIp Opyysk OaiiHa. (Siems, 2019) cymmaauniiH TOMIATIICHIIP, “XYYIb
3YHH canbapT XapbIyyJICaH dpX 3YWH MAJUIAT, apra 3y, 00JIOBCPOI 333MIMUXTYUTIIP IPX
3YHH XODKJIHHUT YHIJI3X, IIMHY XYYJb TOITOOMX OOJOBCPYyJiaX OOJIOMMKIYH™ T3K Y3/3T.
Oepeep xdm037, XapbllyylCaH d3pX 3YWH Cy[UIal Hb YHAICHUH XYyJIb TOTTOOMMKUNT
ITUHAYTTIX, OHOBUTOW OO0JTOX, IMMHY apra 3yd OoJIOBCpyyiax 3allIITyd IraapijiaraTai
CyJlairaaHbl YUTJIAIT FOM.

XapbllyyJicaH 3pX 3YHH CyJUIall Hb HAT Tajlaac yJIC OPHYY/IBIH 9pX 3YHMH 39X CypBallk,
TOTTOJIII00, MHCTUTYTYYIUHT HOpPMAaTHB TYBIIMHJ XapbllyyJaH CyAajiar, Heree Tajaac
THAMIPUIH 3pX 3YHH COEN, ylaMiKiIaj, OHOJ, Y31 OapUMTIAJBII aKaJAEMHUK TYBLIMH[
WKWK, 3PX 3YMH XODKIMUH TYBIIMH, YWl XaHJUIArbIl TOJIOPXOMIIOX 30pUITOTOU
Oaiimar. TwuiiMdPdCc YHASCHMH 5pX 3YHH 30XMIYYJIQITBIT Trajgaal YJICHIH Typlulara,
XOMAKJIMUH KUIIUITAN XapbUyyJaH Cy[UlaX Hb 3pX 3YHH OHOBYTOM IMIMHAWIAI XHMX,
XYYJHHH X9PITI39HUH YP HOJIOeT AP3IUTYYIdX dyxan Hex1en oongor (Reimann, 2006).

Witmn sHAXYY cynanraaraap “OycIbIH 57 XOpOHTHMHI aBaxaap 3aHaJXWUHIDX’ TIMT
X3P3IT XOJIOOT[0X JIPYYIMHH XapUylylarblH Tajaap rajaaiblH 3apUM YICBIH 3pX 3YHH
30XULYYJIITBIT XapbLyyJICaH cyAajraa Xuibk, MoHros Yicaz yr raMT X3pruiiH 3pX 3yiH
30XULYYJJITHIT OOJOBCPOHTYH 0OJNroX, sUI IMUTIIMKHH OOUIOTHIT OHOBUTON OOJTOX YHT
XaHIUIATbII TOAOPXOMIIOX0]] YUK OaifHa.

Yuacean xaear
A. IX ra3psIH 3pX 3YHH TOI'TOJIHO0TOH OPHYY/ABIH KHIIIUT

1. Simon YJjchiH DpYYruiiH XyyJauiiH 30XUUyyaaaT (MIHHIYIIH CAMKPYYJICcaH
XyBHJI0Ap)

Snon YnceH DpyyruiH Xyyias Hb 1907 ong 6aTiaracaH, yaaMKIIAAT 3X Ta3phlH 9pX
3YHH TOTTONLIOOH TYJATyypiacaH Xyysb 0ereexa epenxuii anru (13 Oymar, 72 3yiin) 6010H
Tycrait aaru (40 Oymar, 264 3yiin)-bIH OYTIR3p 30XHOH Oalryynaraiar.

Tycrait anruitn 37 gyraap OYioIT 3adWiIaH MAXJDX, JapaMmT, ailfiraH CypAYYJIdIT
00JI0H OYCIBIH 3] XOPOHTHUTI aBaxaap 3aHATXUWUIIXTIA X0J000TOW TIMT XIPIyyAUHT
OariyraH Tycraiiias 3oxuityysicaH Oaiimar (Japanese Penal Code, 1907). Y Oymnruitn 249,
250 myraap 3yWnyyma bycapiH 31 XepeHTe aBaxaap 3aHAIXHIINX TIMT XOPTUHH HUUTIIAT
00JIOH epeHXUH 30XHLyyJanT Oarrcan Oereell yr 30XHUIyyJainTaap IIMT X3PTUH
OYPIIIdXYYH, X3II03p, XapHyIUIarbll TOAOPXOW 3aax, ‘‘3aHANXUIIAN’ -UUT Oue maacaH
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MIMHX OYXHH TIMT XOPAT THK CHCTEMTIUrI3p 3YHITYHIICOH Hb SINOHBI 3pYYTHiH XyyIuiH
OHIIJIOT IOM.

Eponxuti 30xuyyynanm

Xyynuita 222 nyraap 3ying amp Hac, Oue Max001, 9px 4einee, H3p Tep, alaap XYH,
971 XOPOHTe 33P3r XYHUH Cyypb 3pX, 3pX alIMIT YUIJICOH aJIMBaa 3aHAIXUIIUIMAT XOEp
KU XypTan xopux, 3¢xyn 300,000 meH xypTdan TOpProx sl OHOTAyyJiaxaap 3aacaH Hb
3aHANIXMAJICOH TOXHMONAONI Y4pyyJdaxX COITII3YHH HONOeIUIMAT TAMT  XOPTHiH
OYPIIDXYYHHIA cammrydl Xd3cor TK Y3k OaifHa. I['op OymuitH XypasHA TapcaH
3aHANXUWUTMAT  ANTaMXKTail YVHAIAST Hb TYYHMH Helleeseld, Y4pyyDK Oom3omryi
XOXHPJIBIT XyyJIb TOTTOOTY WIIYY ©HA6p TYBILIMHA aBY Y39T.

223 myraap 3yWiIn 3aHAUTXUIDK XOXHPOTYHHT TOMOPXOH YRR XHXd7 amdamax,
ACXYJ 3PX33 XIPADKYYIIX3 Hb caajl yupyylaxbIl “ambanax axkwuiaraa” K TycraiiaH
TOOOPXOWDK, HWHM TOXHONIOJNX TypBaH JKHJI XYPTI XOPUX SUI  OHOTAYYJIax
30XMIYYJITHIT XYyJIbYHICaH. DH) Hb 3aHANXHUIIAI Hb 30BXOH 3J1 XOPOHTO® HIXIX YU
0yC, XOXHPOTYHUT TOAOPXOW VHIIIDI XHHX —XUUXTYH OaiiXbIr IIaapicaH OJOH TaJbIH
MIAHXTIA YHIIRI MK Y33X XyYJb TOITOOTY Y3CHH.

Omuuiin 9cpae 3aHANXUTIIULH 3YUTYAI

249 myrasp 3y “OycAbIH 3]1 XOpOHTHUUT aBaxaap 3aHaIXAWIIX YHIUIHAT gapaax
HOXIIeJJ IIMT X3P3I'T TOOLIOT. YYHI!

1. D XepeHruir MWDKYYIIXUNAT IIaapaax 30pUIroop 3aHaIXUHIICH Oaiix;

2. 3aHaIXUUIAT Hb XOXUPOTYH OOJHUT ar0yJl MIT OWITOTIOXYHIl TOAOPXOH
WIRPXUAN O6aix;

3. 3aHanXWWAIMAH yiIMaac XOXHUPOTYHHH CITIII3YHH Oaiigany aijgac, qapamT
Ouii 00JICOH Oaiix.

OIrasp HOXLeN XaHTaracaH TOXMOJAONA YI 3Tra3134 10 Kuim XypTas XOpux s
OHOTAYYJIHa TXK XyyJdbuwicaH Hb SMoH YIC 3pYyyruiiH Xyynbn OycIObIH 31 XOpeHTe
aBaxaap 3aHaJXMIIAX Hb ©MUYMIH 3CP3Tr IIMT X3PIUiH XYPA3HA 4 COTTUI3YHH I'DM XOP-bIT
rOJ IWaNryyp 00NroJor OHIUIOT Xaparaax OaiHa. Xapun 250 myraap 3yiuig uitM TepiauiiH
IOMT XIPTUNH 3aBJCaH XDI03PHUIT Ore JaaH IMUHATIOX 30XHUIYYJIANTHIT TYCTarpKdd.

Xyyno xapaenssHuil OHYn02

SAnoHsl 3pYyruiiH 3px 3yHa OycAbIH 31 XOpeHre aBaxaap 3aHAIXHHIIX TIIMT
XOPTUitH OOBEKTHB TaJbIH MIWHXUHT HAPUUBUMIDK, TOPIAYYIIIP Hb sIraBapTail aBdu y3dx
xaHjiara naBamraingar. JKumman0am, mp OYIUNH XYpa3dsHI YHIIATACOH 3aHATXUNIA,
OM3HCCHIH XapWiMaaHI YWIIATIACOH 3aHAIXUIINI, OalTyyJUIarblH aKWITaHI YUTIIICOH
3aHAIXUIIAI 39p3r Hb IWIYYXUAH MPaKTUKT suraaTail manryypaap yHRraasr. Men
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3aHATXUWUTHIH X3I09PUHUT YT, OMUBIp, YHIIRI, HaXUM X3JI03PI3P I'IX MIT OJIOH TOPIIeep
aB4 y3I3r Oeree] 5HY Tajaapaa OJIOH YJICHIH JKUIIUIT OHPTCOH HATACIH aprawianrail
OaiiHa.

SAnoHs! DpyYruiiH Xyyiba OYCABIH 311 XOPOHTe aBaxaap 3aHAIXHIIIX IIMT XOpArTdai
X0JI000TON 30XMIYyJauT X3I X3A3H eep 3YWIWdaa TapxaH Oailipiagar Hb Xyyib
XOPATJI3HUN XYBBA 3YWIWIDIUIH NaBXual, TaWnbapbelH 36pyY YYCIX HOXUeIUHr Ouii
Oonrox OaifHa. DHA acyyAIbIr HAPUIBYWIAH HAT Mep OoJNrox maapiara SnoHsl 3pyyruiia
3pX 3YHI 9 OUit TOATHNAT CyIIaaquT TIMIITIISIAT.

2. byra Haiipampaax Xsatag Apa YJicbiH DpYYruiiH XyyJuidiH 30XUIyyaaiaT

BHXAY-bH Opyyruiin xyynas Hb 1979 onn anx Oariarmax, 1997 ona Oyxammdd
TUHYWIATICOH 06ree OMUYHMIH 3CPIT TOMT XIPTHHUT Tycraih aHTUHAH 5 myraap OyiorT
Oarmnan TycracaH Oaimar. TyxaifH Oymdrt xamaapax 274 nmyrasp 3yin Hp “‘panaidnran
CYPAYY/DK OYCIBIH 3] XOPOHTHMHT aBax’ TIIMT XIPTHUHT TOMOPXOMIIOr 06ereej 3HIXYY
3YWIWIAN Hb XATaAbIH 3PYYTMHH 3pX 3YHJ 3aHAIXUNUIMAH TSMT X3PTUWr Marepuauiar
XOXHPIBIH XOMXKIITIP A0YJBIH TYBUIMHT SUITaH TOrTOOMOT OHIpIOrToi (Criminal Law of
the People’s Republic of China, 1997).

ytinunsnuiin yHOCOH azyyaea

274 myrasp 3yimmidH 1 13X X3CArT “TOpUiH 00JOH XYBUHH OMYHHT Xyylb Oycaap
aBax 30pWIITOOP CYPAYY/DK 3aHAIXHUHICOH 0a yr YWIUIMHH yiMaac YJIIMIK XIMKIIHUH
XOXHpON yuupcaH Oon” 1M OypyyTaid 3Trad[d[ TypBaH XHJ XYPTAI XOpUX ST
OHOTAyyJIaxaap 3aacaH. XapWH TyC 3YWIMHH 2 maxb XOCOIT “UX XIMKIIHHUN XOXHUPOI
yapyyJIcaH, 3CXYJ aloyliTail Hexmeln Oaiman 6wuil 60JITr0COH’ TOXHMONIOJNI TypBaac apaB
XYPTAJI KW XOPHX SJ1 OHOTyyJlaxaap XyyJIbUMICaH Hb 3aHAJIXUIUINIH yp AaraBap 00JI0H
YHIUTHIAH 3pCIARITUIT sSTraMyKTal YHAJIIAT 3pX 3YHH TOTTONIIOOTOH OaifHa.

Mamepuaﬂﬂaz XOXUPITIbIH AHSUIAL

13

BHXAYVY-pIH 3pyYIHiH 3pX 3YMH HPaKTHKT “yI3MXK XOMKIHHHA XOXHpON”’, “HMX
XOMKIIHHNA XOXUPOJ” TIX aHTHIUIBIT JIaH TaHIl 3IUHH 3aCTHiH XOMXKYYpadp Oyc, TyxaiH
3aHAIXUMJUIMIAH HUNIBM, SAUNH 3acarT ydpyysiax 3pcadi, XOXUPOTYMMH aMHMH 4yXail 3pX
aIIUIT Hesleesex Oalianaap ysangyyiaaH Torroonor. JXKummanoam:

- XOXMpPOT4MiiH OM3HECHIH Yl ayKuiutaraa J0rojaox,
- OpXWIH CaHXYYTHIH YaJaBxX anjaraax,
- OJIOH HUHTHUIH 0aiiryysiarslH X9BUIH aXWIIaraad caaa yycrax,

- IaxuMm  3aJIWiaH, CYpAYYJUITTM  XaBcapcaH — 3aHAIXMWII — rapcaH
TOXUOIITYYIBIT “UX XIMKIIHHNA XOXHPOT~ TIK Y33X Hb HUATIAT OaifHa.
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On3 xypa3ux BHXAY-b1 331 myyx 6omoH [Ipokypopsin epenxuil razpsia 2013,
2016 ombl xamTapcaH TaiiOapyynmaap 354 XOPOHTHHH XOXHPJBIH OOA X3MXKIITr Oyc
HYTTMHH XOIJUIMHH TYBIIMH, AaMBXHUPIaaHbl 3ap/UIbIH XAOMXKIIHI3C XaMaapyysaH
TOITOOJOT 0ereejl SH Hb APYYTUHH XapUyLJarblr Wiyy OoAuT, ysSH XaTaH Oaiianaap
XIPArKYYIdX Oomomvkuiir Oypayyamar (Supreme People’s Court, 2013, 2016).

Llyyxutin npakmuk 6a xap3e wutio8dpad.im

XsATanplH IIYYXWHH OPaKTHUKT Aajaiiarad CYpAYY/IITTIH XOIOOTIOX Xd3PryyXd
HUX?IBWIBH:

- OWe SpXTHUHU XalIaraap 3aHAIXUUIIX,
- KOMIIaHH, OaliryyJuiarsld HyyIl M333JUIMIT Tapaaxaap CypayYyIdX,
- [aX¥uM OPYHBI 3aHATXHUIIIAI (3ypar, M3IP3IUIIIP JapaMTIiIax),

- Xyypamu ep Teli0ep Imaapiax 33par x3103p33p wnpaar. 2021 oux 331
LIYYXUIH TaWaaH 30BX6H LaxUM 3aHaIXUWTUIH YHACOH 133p 8,700 rapyit
X3p3r IIHWIBIPIIALACIH Hb 3H3 TOPJIMNH ISOMT X3p3r ©CeX XaHiylarartai
Oaifraar xapyyJcaH cyganraa Oaitaa (Supreme Court, 2021).

FHXAY-vin apx 3ytiH 30Xuyyyaaimolh OHYL0E MAJl Hb:

1. DmuiiH 3acTUiH XOXHUPIIBIH XAMXKIIT 3allryd Imanryyp Oousrojor
MaTepuaiar OypamadxXyyHTIH

2. I'amT X3prasc yyasH Ouid 60JICOH OOAUT XOXUPOJ TONUNTYH Haallua yIupd
0O0J30IITYH SPCIPITUHAT YHIIIIAT

3. 3aHaIXUAIUTHIH XAJIOIPHHAT ITYYXHHH Taiiiboapaap HapUHBUIAH TOTTOOIOT

Witma BHXAYVY-bIH 3px 3YWH TOTTOJIIOO Hb 3AWNH 3aCTUHH XOXWUPIBIT YHICOH
manryyp OOJNTOH TOTTOONOT MarepHaiuiar OypAJIdXYYHTIH, O0AUT OONOH y4upd 00I0X
APCIPIIMAT XaMTaTTaH YHIJJIAT apradiaiiaapaa, MOH 3aHATXUAJUTAAH XIO03PUHUT ITYYXUHH
Tainibapaap HapHBUIAH TOJOPXOMIIOT OHIPIOT00p0oo Oycal OpHyyIaac suiraaraii 0arHa.

B. Anrso-CakcoHbI 3pX 3YiH TOITOJI00TOH OPHYYABIH KMIIUAT

1. AHY-pIH DJpyyruiiH 3px 3yHH 30XHIYYJAJAT (IIMHIYUJICIH OpPreTreceH
XyBHJIOAp)

AHVY-pIH »pyyrufiH 5px 3YM Hb aHIJIO-CAKCOHBI YJAMXKJIAIT TOTTOJIIOOH]
TyJATyypiajnar 0ereeji 3px 3yHH 30XHUIlyYJIadT Hb XOJOOOHBI OOJIOH MY>KWWH TYBIIHUHN
x0€p maTinanTai Oaijmaap XAIpATKASL. DHI XO€p MIATIANBIH sUIraa Hb 3aHAXHUNAII,
Janaiirad CYpAyY/IdX MIMT X3PTUHH aHTHiIal, OYpAJIdXYYH, ST IMUHATIINHH 0010r0]
TONOPXON WI3PA3T. XONO0OHBI TYBIIMH], HUHIIM-3]UNH 3aCrMiiH XapwillaaH]] epreH
HOII0OJI6X, 30XHOH 0aWTyylanTTail TOMT XIPTUH IMUHXTIN 3aHATXUHIUTHAH YWY YAHAT
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RICO Act 60nou Hobbs Act 33par xaTyy 30XuilyyjajiTaap MIUHABIPISAAT 007 MYKUIH
TYBIIMHJ extortion, coercion, blackmail 33par ramt Xsprufir Tyc Oyp eepcauiiH SpyyruiH
Xyyiauynan HapuiiBuiad 3aacaH 6aiimar (RICO Act & Hobbs Act).

Xonboonvr myewnuil 3oxuyyyranm: Hobbs Act 6a RICO

Hobbs Act (Hobbs Act, 1951) Hp Xynmanmaa, TI3B3p, OM3HECHIH XIBHUH VI
QKWIJIaraan] HeNeeDK OON3OIITYH  3aHaNXWHIBI, CYPAYYJIRIT, XYUHPXUHIUTHAT
XO0JOOOHBI XYYJIMHH Aaryy TAMT XOPATT TOOLJOT. YT Xyyjidb Hb Japaax XdJI03pYyIuir
3aHAIXUIIRI T Y349T:

- Oue MaxO00JIbIH OOJUT XYY XIPATIIH) I'IXK CYPAYYIIX,
- 9] XepeHre, OM3HECHIH Y aXuijiaraar JOrojyyJiax aysl yupyyiax,

- XyBb XYHHH 3CBAJT OaWTyyIUIarklH HIP XYHAWWAT allWIIaH JapaMT IIaxaiuT
Y3YYI3X,

- TepuiiH anbaH XaarduiH Y aXWularaaH] HOJIeelioX 30PUIroop 3aHaIXHUMIIK
3J1 XOPOHT® Iaapaax.

OH3 XYyJIUHH OHIUIOT Hb 3aHAIXUHIMUT 36BXOH XOXUPOTYU] YUYUPCAH CHTIIN3YHH
napamraap Oyc, SIMHH 3aCTHIAH 3PraaTa] Y3YYI3X OOJUT HEJIeeieep YHIJIAIT OPIINHO.
TuiimMaac, AMEpPUKHUIH IIYYXUHH NMPAKTUKT 3aHAXUMILIMKAH a0yl Hb OM3HECHIH XIBUIH
QKWJUTaraaHl dpCIRNl  YYCTIXYHI[ “economic coercion” Xam0apTdid 00l  X0JI00OHBI
TYBIIHHN TOMT X3PITT TOOLIOTAOX OOJIOMIKTOH.

RICO Act ((RICO Act, 1961-1968) up Madwuita O6yIdrisi, 30XHOH OalryynanTrai
TOMT X3PTHHH YHICOH YHITYYIUUT, TYYHHH HOTOp extortion Oyroy OyCIBIH 3] XOpOHTe
aBaxaap 3aHaIXHWINX YHUIHAT XaMmaapyyJiaH aBd y3I3T. XOP3B 3aHATXHUIII OYIATINH
YHIIZICOH, 3CB3J YPBAUWIAH TOIOBIOCOH YHII aXKWIIaraaHbl XYPIdHI XHWTACOH Oonm 20
XYPTAJI KU XOPUX, MOH 37 XOPOHTHUT Xypaax XypTdJ XaTyy IIHUHTI3I OHOTAYYsaar. JH?
Hb 3aHAIXMAISI Hb HUWTMHHH TOTTBOpTOW Oaiinan, OHW3HECHIH aroynryd Oaiuibir
angarayyiaax HOLTOM 3PCARNTIA I3ATUUT XOMOOOHBI OOASIOrO A3 XOMIKIIIIIP XYIIIH
3eBIIeepY Oaiiraar xapyyJok OaitHa.

Myoicuiin myswnuil 3o0xuyyyianm: extortion vs blackmail

AHY-b1H My>XHIfH 3pYYTHIH XYYJIbJ 3aHAIXUHIAI Hb HXOBWIAH extortion, coercion,
blackmail racsH rypBan Tepen xyBaarjasa.

- Extortion-xy4 X3parmx, 3CXyJN Xyd XIP3MUBXIIP CYPAYY/DK 3 XOPOHTe
raapjaax.

- Coercion-xyHu# YHIIAI, IIUAIBIPT HOJIOOJIOX 30PUIITOTON TapaMTIiax.

- Blackmail-xyBuiiH HyyI, M3I337137, HIp XYHIUHT auriaH JapamT MIaxalT
Y3YYJIK 571 XOpOHT®, allluT HIXOX.
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Kums ub, Heto-Mopk myxwuitn Penal Law § 155.05-1 extortion-mitr (GycmpiH 31
XOPOHre aBaxaap 3aHATXHUIIX MIMT X3PAT) OMUUNH 3CPIT TIMT XIPTHHAH HAT TOPOJ TIK
TONOPXOMIICOH Oereey XyHWUH HAIP XYHIPA Xalmgax TyXald MOIIIUIMAT HUHTIDXIIP
CYPAYYJICOH TOXHOJUIBIT U MOH OYCHBIH 3]1 XOPOHTe aBaxaap 3aHAIXUIIAX IIMT XIPIIT
xamaapyymnnar (New York Penal Law, 155.05).

Oumrac xapaxan AHY-n 3aHanxuiJUIMifH TON MIAITyyp Hb XOXHUPOTYHIH ailjac,
COTTANI3YHH JAapaMThIH TYBIIWH, MOH 3aHATXUAUIMAH yJIMaac XOXUPOTrd @6pUIH XYCIIryn
YHIIDT XMIXDAC 00p apraryi 00JICOH 3¢IX XaMaapyyiaH Y3.IoT.

Laxum 3ananxuiinon (Cyber extortion)

Cyynuiin apBad xung AHY -1 naxum 3aHanxuiinnam, sjaaHrysa:
- ransomware ((halyIbIr TYTKIDK MOHTO HIX9X),
- XYBHUH 3ypar, M3I33JU133p Cypayyiax (“sextortion”),

- OalryyJmarblH cepBepT XalJaXX MOHIe HIX3X 33par X3J03pYYA XyBb XYHHUH
TOIUNTYH TOMOOXOH KOMITAHUY IBIH 3CPAT YHIAITAX OOJICOH.

2020-2023 oun FBI-uiin Internet Crime Report—m OypTraracsH extortion-OycabiH
3] XOPOHre apaxaap B3aHAIXUMIIdPX TAMT XOpar Kuid JyHmkaap 76,000-100,000
OypTranTdii Oaliraa Hb H® TOPIUHH TAMT X3par AHY-n Torrmon ecex xaHzijaraTaiir
xapyyik Oaitna (FBI, 2020-2023).

AHY-pIH 3pyyruitH 3px 3yiH Torroimoor MoHron YicTtail xapbllyyniaxaz Japaax
OHIUIOITOH OaiiHa:

1. 3aHaTXHIIUIHIH COTMII3YHH HOJIOeTr TOIOPXOH MalryypTairaap TOrTOOI0T

2. Dpcmnuir (OM3HECHITH AOTONI0N, XyJaIJaH aBaX aXMUIaraaHbl Tacasaal)
IMT X3PTHHAH alOyJIbIH TYBLIMH K Y3137

3. buuBap, Ayy, 3ypar, HaXHUM MECCEX, MDII3JAI allWIVIacaH 3aHAIXUHIDII
TyCTau )KypaM YIIT4UII3r

4. BymaripH  YHIACOH 3aHANXHAIAI Hb XOJOOOHBI HONTOM TAMT X3pArT
TOOLOTJIOT

5. Blackmail-uiir (XyBUIH HyyL, M3A93J3J, HIP XYHAUNT alIWIIaH JapamT
MIAXaNT Y3YYJDK 3] XOPOHTe, allluT HAX3X) Oue JaacaH IIMT X3PII'T TOOIJIOT.

Darasp xaHajara Hb 3aHANXUHIUIMAH TOMT XOPTHUAT 30BXOH OMUYHMIH 3Cpar Oyc, XYHHH
9px, OW3HECHHH awpyinrydl Oaiijan, HUUTMHIH X5B XKypaMa XOp Y4pyyjax eHIep
3PCARIATIN HUAIIMAII IIMT X3P3T IIXK Y349T.

2. DHATXr YJICHIH DPYYTHiiH XyyJIuiiH 30XHIYYJIAJT
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OnarxoruitH OpyyruitH xyyns (Indian Penal Code, 1860) b 1860 onm anx
Oatnarncan. XyynuitH 17 gyraap OyfIdr HP OMYHIH 3CPAr TAOMT XIPTHHAT Oariygia
3oxuIyyiaar 6ereenx 383 mayraap 3yina “extortion” Oyroy OyCHBIH 371 XOpOHTHHUT aBaxaap
3aHAIXUIAIIX IIMT XOPTUHT TOZOPXOMICOH Oaiiaar.

383 dyeaap 3ytinuiin 2on azyynea

383 myraap 3yiuin Oyc/bIH 371 XOPOHTe aBaxaap 3aHAIXUUAIIX MIMT XIPTHUT Japaax
YHJICOH IIANTyypaap TOTTOOOT:

- XOpa3rToH XOXUPOTYHNT aliacT aBTyyJcaH O0anx;

- DuHp aifncaac ymbaallaH XOXUPOTY OOPHIH H3CB3 OYCABIH 3] XOPOHTUHT
HIMIDKYYJIX33D HIMHIBIP Taprax HOXIeJ YYCCIH Oaiix;

- Ajinrax, Cypayy/IdX YHIIRI Hb TOJOPXOH 30PHITOTOM, Yp JaraBapraii Oaiix.

Oepeep x310351, DHAITXITUMH S3PYYTHHH XyyldbAd 3aHANXUIUIMAT TAOMT XOPATT
TOOIIOX TOJI MAJTYYp Hb aiilac TepyyJIdX COTIII3YHH JapaMThIr HOTJIOX IIaapjajarartait
Oaiimar.

OH? Hb MOHTONBIH DPYYTHHH XyyauiH 17.6-p 3yHATIH Xaphilyynaxan OyCIbIH 311
XOPOHT® aBaxaap I'SMT XOPruiiH OOBEKTHB TajblH HIMHXK OO0JIOX CITIA 3YHH JapamT
Y3YYJICOH YHIIDN WYY a4 X000 101 ery OaiiHa.

385—389 Oyerop 3ytin 09X XYHOPYYIACIH XINOIPYYO

Xyynuitn 385-389 myraap 3yiumyyadn OyCHBIH 37 XOPOHTe aBaxaap 3aHAIXUHIIX
I3MT X3PTUiH XYHAPYYJI9X OOJIOH OHII XYHAPYYJIPX HOXLENUHT Tycraiyiad 3aacaH 0eree
9H? Hb OHAITXITUHH OSPYYTHHAH XyYyJbJ 3aHAIXUIUINIAH aloyJlblH TYBIIMHT OIaTIaH
TOT'TOOJOT HAPUHBYMIICAH TOTTOJILOO OUM MIITUAT XapyyJDk OaliHa.

DArasp 3yHayya Hb:
- Xynwuiir anax (Section 387),
- XyHza raMTaa yupyynax (Section 388),
- Ilaazaap aBax suTail IaMT X3pAT YHIICIHIIP CYPAYYIIX,
- bue Max00abIH HOITOH MM XOp YUPYYJIaXbIl Jajaiirad CYpayysdXx,
- buurasp 3ananxuiincsu extortion (Section 385),
- Xyypamu 0apuMT aluIiaH 3aHAIXHHIICOH,

- XyBUHH HyyL M3A3RIJUIMHAT amurian gapamtiax (blackmail-Tai TecTsit xan63p)
39PAT HOXIOIYYAHNT XYHAPYYIIIX IIHHK XK Y3/0T.
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Niim 30xXullyynaliT Hb 3aHAJXUHUIMIH ar0yJIbIH 33p3T, Yp JaraBap, X3p3rjidCciH apra
XJOPArCIUUAr ye maTTairaap aBd YHAJIAT 3pX 3YHH CHUCTEMHUUH OHIJIOTHUT WISPXUAIK
OaiiHa.

OHIMXIUTIH WY YXULH RPAKMUKUUH OHYL02

OHATXATHMH LIYYXYYZ OYCHBIH 311 XOpeHre aBaxaap 3aHaJXUIUIdX I'dPMT X3Pruiir
IUAABIPIIXID:

- XOXUPOIYMWH alJac, COTII3YHH XsMpall,
- 3aHATXUHIUIMIH WIdpXui Oaiaan,
- 3aHAIXUWUINHH X3P3rKuX 60AUT OOJIOMIK,

- 3aHAIXUHUIMAH yJMaac XOXMPOTYMHH rapracaH YWIIUIMMH 3ainmryi
Oaiiman 33p3r HOXIIOIYYIUUT YHIICOH IIANTyyp OOJITOIOT.

Kumsenban, State v. Sharma-biH X3parT X0XUpord pyy Haxumaap “rap Oyig YMHb
XOp YUpYyJIHA” T3C3H MECCEX MITIZXK 3/ XOPOHI'® HAXCOH YHIIIUIMUT OYCABIH 311 XOPOHTo
aBaxaap 3aHAJIXHMIIAX T3IMT X3PAT 'K Y3CIH 0ereeji OMUBIPIIP 3aHANXUIIAX Hb “‘alifac
TOPYYJIdX COTIII3YHH mapaMmThIr Ouii OONTOCOH” T IIYYX TOTTOOCOH Oaimar (Sharma,
2019). DHaXYy HpakTHK Hb OYCHBIH 3] XOPOHre aBaxaap 3aHAJIXUUIIX TIMT XIPTUHH
COTTAI3YIH HOJNIOOJUTHIH TOJIOX Oalip cyypHiT OaTanraaKyyink OaiHa.

OHATXATUMH 3PYYTUUH XYYIUH OHLJIOT IIHHXKYY:

- 3aHanXUWUIMHAH YIJIMAT HapuiBwWIaH ye IaTjanTaWraap ae4  y39H
SYWITWIAN XURIAT

- Alnrax, CypAYY/PXMHH COTTUI3YHH Yp JaraBpell ISMT  XIPTuiH
OYpaNIdXYYHUH oI IHHXK OOJITOH aBY Y3437

- XyHA, OHIl XYHJ TAOMT X3p3T YHIACOH K OypyyTran OycIOblH 311 XOpOHTe
aBaxaap 3aHAJIXUIIICOH OO0JI XaTyy S LIMATIAITIH

- buurssp, maxmmaap, rypaBmard 3Tr33433p JAaMXKyyJaH 3aHAIXUIICOH
YILIUIMHAT Tycaa Hb 3YMITYHAILAAT

- boaut Oyc 00n0BY yunpd 000X arOYJBIT MOH YHIJIOAT (€.g., XY4 XIPATKHUX
Oomut OomoMKTYi OalicaH 4 aiijac TOPYYIICIH OaliBan xaMaapyyink Y3H?)

J33pXx33Cc IYTHAH Y3B3J DHATXATUIH 3PYYTUHH 3pX 3YH Hb 3aHANXUIIIHAT XYHUHA
9pX, aMbJIPAJbIH YaHAPBIH 3CPIT Xajjiara 3K y3A9T 0eree]] 3aHATXUAIUIHIH X35103p, YP
JaTaBpBIT OHITOIIOH aB4 Y33k Oaiiraa Hb MoHron YiceiH DpyyruiiH XyynuitH 17.6
JIyraap 3yHIMHT HapUABYWIAH TOJOPXOIMIOXO0/ Yy Xall >KUIIHAT 600Xyl OaitHa.

OHATXSTMHH Typluiaraac xapaxal Monron VYicag OpyyruilH Xyyiaba JAapaax
©OPWIONTHNT XUITX OOIOMKTOI:

204



Opx 3yiin xapvyyyican cyoaneaanvl OHoa, apea 3yi oa opuun ye-2025

- 3aHANXUWUIMIAH MATIal, aloyJIbIH 33PATIRIAAT TOJOPXO0H O0IToX,

- COTIIBYHH [apaMThIl ISMT X3PTUHH OYp3aIdXYYHHH OOBEKTHUB TalblH
LIMHXH] XaMaapyyJsaH aBd Y39X,

- XYHAPYYI3X OOJIOH OHII XYHIPYYJIIX HOXIIOIHUAT aHTHIIXK 3aaX,
- LaXUM 3aHATXUWIIHIT Tycrax,
- IIYYXUHH MPAKTUKT HAIT MOP XIPATIIIIX MAITYyp Ot 00JToX.

WitmMn DHATXSr yICBIH TypUUIara Hb 3aHANXUIUUIMHH matinan 0a  aioyJibiH
33PATIIIIHAT  TOAOPXOUIOX, COTTNIYHH JapaMT Y3YYJICOH VHIIIUHT OOBEKTHUB TAJIBIH
OYPANIPXYYHA CHCTEMTIUTIIP TYCTaX, XYHAPYYIdIX IIUHKUAT HApUUBWIAH TOTTOOX,
[aX¥WM 3aHATXUATANAH 30XUIYYJIAITRIT Ol O0NT0XK MOH MPAKTHKT HIT MOP XAPATIKYYIIX
MaNTyypeir Ouii 00AT0COH 33p3r MoHTron Yicam Xwik 000X 3pX 3YWH MIMHIWIDIUHH
YHJICOH YUTIIDIYYIUIT TOAOPXOi Xapyyink OaiHa.

Jyraaar

“BycHabIH 371 XOpOHTUIT aBaxaap 3aHAIXMUIIX TAMT X3p3T Hb TaJlHaa ©MUYHIH ICPAT
MOT XaparjaB4 yIrtaa XyYHHH CITIII3YHH TaliBaH Oai/iai, HAp TOPUHH XaMraalaiT, XyBUHH
aMbIIpallbIH  XaJIamTyd Oaimanm 33p3r Cyypb JpXYYIRA IIyyad HOIeeIAer HHHIMAI
LIMHXTIH SpXHUiH 36puiil 00JIOX Hb OJIOH YJICHIH 3pX 3YHH XapbllyyJiCaH CyAairaaHaac
ToHOpXOoH Xxaparaax Oaitna. Snon, BHXAY, AHY, OHaTxar YiceH 3pxX 3yHH TOITOILOOT
XapbllyyJiban OycIObplH 3] XOPOHTe aBaxaap 3aHAIXHHIDX TAMT XOPTUHH XYBBI X3PXOH
TOJOPXOWJIOX, TAMT XOPrHHH IIMHX, YHIIIMHH apra X3103p, TAOMT X3PTUHH 3YHIUWIAI,
AMap Xapuymjara XyJ3)Ir3X Tajlaapx XaH[ulara yjiac OopoH OypT eep 00JI0BY HHUMTIST X3
X3JIPH YUT XaH][Iara aKuriariaa.

HoarayraspT, »arssp yjiac OpoH Hb 3aHANXUHUTMIH CITIII3YHH Yp AaraBphil T3MT
XOPTHAH OYpANIPXYYHUH TON MIANTYypT TOOIIOT. SNMOH OOMOH DHATXATWUHH IMIYYXUIH
MPaKTUKT XOXUPOTY OOAMT aijiac, JapaMTaja OpPCOH ICOXUUT XaMTHIAH dyXall Y3YYIIT K
YHOIIIOT Oereell 3aHaIXUMII OOJUTOW XIPITKHUX OOJOMXKTOW 3CIXMHMI NaHraap Hb aBY
Y3I9ITYH. DHY Hb 3aHAIXHUAIIAI 30BXOH 3]1 XOPOHTO HIXOX TOAHMN OyC, XOXUPOTUHIH 3pX
4eJ166, COTMII3YHH AOYIryd Oalman] y3YYJI3X HeJeejlieepee OJIOH JaXWH WIYY epreH
XYPAIITIHA TIMT X3PIT OOJTOXBIT HIDPXUHIDK OaifHa.

Xoépnyraapt, BHXAY 6onon AHY-bIH 3pyYyTruiiH XyyJib TOAOPXOMICOH OYCIBIH
51 X6POHre aBaxaap 3aHAIXUIISX I'PMT X3P3T Hb HUMIGM, 3AMMH 3aCTMMH TOrTBOPTOM
Gaifany y3yy/I9X XOp aroyJIblH TYBIIMHT WIYY OOIUT IIairyypaap XdMKIAT. XATad YICHH
XYBBJ 3H? TOMT XOPTHHH XOXHPIBIH XOMX33, dJUHH 3aCTHiH OOIMT dpcadi, OuzHecHitH
YII askuiuiaraasi yaupd O030MTYH JOTOJUIBIT TOJ MIANTYyPT TOOMOX HpcaH 6om AHY -
XYBB/]I 3aHAIXUIIIAIT Hb MY>X XOOPOHJIBIH XyAaJAaaH]] HOJIO6JICOH TOXHONIONA XOIO0OHEI
TOM I'3MT X3P3IT XaMaapjar. THHMA3C 3Ar39p yIIC 3H3 TOPIUMH IOMT XIpIHiH HUMUTMUIH
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XOp aloyJbIH TYBLIMHT ‘“XOXHUPJBIH OOAMT OOJOH y4upd 000X 3PCIRN’-33D XOIMIKHK,
XapUyIUIarbIr MIaTJIaH TOITOOX XaHjara OapuMTaiar.

I'ypaBoyraapt, DHAITXOT YIICHIH 3pX 3YHH TOTTOJIIO0 OYCHBIH 31 XOPOHTe aBaxaap
3aHANXUWIAX T[OMT XOPIHWH aloyJblH OalUIBIl  IIATiaNTail aHTWDK, OHTUHH
3aHANXUAIIIAC DXJB3A  aMb HAacaH] 3aHAJIXWUHICOH, OYIAIUPH YHIACOH, TOpHUilH
Oaifryyiiarajy HeJeeJioX 30pWITOTOW 3aHANXUWUIMHT TycraiiaH 3YWIYWDK, ST
IIUATTAIMAH WIYY TOAOPXOM TOTTONIOOT OYPAYY/DK33. DHA IIarianTail TOTTONI00 Hb
3aHANXUWIR YWIADX apra XdJO03pHWifH OJIOH TaiuT Oaiamislr OapuMTXKYYIDK, IIYYXHUHH
MPAKTUKUUT HAT Mep OO0NroX, sl OHOTAyYyJaxaa WYYy IIyJapra 3apuuM Xd3PIrKYYIdX
OOJIOM)KHMIT OJITOXK OaifHa.

Xapua Monron YiceH DpYyTruiiH XyyauiH 17.6 myraap 3yHI 3ar33p OJIOH YIICHH
HUUTJIOT YUT XaHJJjlara, 3pX 3YHH XOIKJIMWH YT XaHJJlara, 3aHaIXUMUIMHAH OOIUT
APCIRIIMAT XAMKUX MAITyyp OYp3H Tycrargaaryid Hb CyJaliTaaHbl SIBIIAJl a)KUTJIAT/ICaH.
Tyxain6an 3aHamxXuiJDIHIH X3I03puitH suraa (IaxuM 3aHAIXUIIII, XyBUHH MOIIIIUIIIP
CYPAYYJDX, COTIAI 3YWH JapaMT Y3YY/IDX Xd3J09p), B3aHAIXUIIUIMAH Yp Heleer
TONOPXOMIOX COTIII3YHH IMANTYyp, XOXUPIBIH OOMHUT OOJOH yUHpPY OOJIOX XIMIKIIT
TOTTOOX apradwiall, OyJI3IIdH YHIIPX OOJIOH 33BCOT AlIMIIIAX SBJUIBIT TYCraljaH YHAJIIX
30XMIYYJAITHIT HAPUHBYIAH 3aaraaryid Hb XyyJib XOJP3TJOHHUHA 36pyyTdil Oaiiman,
MPAKTUKT HOTJIOXOJ XYHAPAJI yupyyJiaX HOXIeJ1 Oalibir OypayyinK OarHa.

WMiiM  199px  XapeLyyscaH 3pX 3YMH Cyjnanraansl Xyp3sHA MoHron VYiceH
Opyyruiin xyynauitH 17.6 ayraap 3yHnn 3aHATXAAUTMAH COTTAI3YWH Yp HOJIO6T TOTTOOX
HIANTYYPBIT HA3MAX, XOXMPJBIH XAOMKI3I INATIaH TOITOOX, XYHAPYYJIX OOJNOH OHI
XYHAPYYJ3X IIMHXUAT HApUUBWIAH TycraxX, MOH 3aHANXUWUIHNH X3J103pUiir ToZopxoi
3aax IraapjjaraTaiir HOTJIOH XapyyJDK OaifHa. DH? Hb O©MUNNH Xaljamryi 6angan, XyHui
9pPX, UPTIAUNH COTIAN3YHH aloyiaryi Oailuiblr XaMraanax TOPUHH YHACOH YYPTUHT Wiyy
YP HOJIOeOT3H X3PIrKYYIdX 3pX 3YHH OOIUT YHAICIAN OOIHO.

JyrHoH X319X3/, OYCIOBIH 31 XOPOHTe aBaxaap 3aHAIXHIINX TAMT XIPTHHT OJIOH
VICBIH 3pX 3YHH JKHMIIUITOA YSUIAYyYyJIaH LIMHAYI3X Hb 30BX6H XyyJb TOTTOOMXKUIH
TeXHUKAWH MHHIWI Oyc, HUATMUAKWH X3B XKypaM, dIUHH 3aCTHIH TOTTBOPTOH Oaiimar,
XYHUH 3pXuiH Oatanraar Od3XKYYJdX, HIYYXUHH MPAKTHKUAT HIT Mep OO0Nrox, s
MIUATTAIUHH OOIUTOM, IITyAapra TOTTONI00 OYPAYYIIIX CYyph alxaM oM.

Canan

Mowuron VYicelH DpyyruiiH xyynuitn 17.6 ayraap 3ying “OycAbIH 371 XOpOHTHIT
aBaxaap 3aHANXMIIPX® TOMT XOP3rT  XYJIPRII3X  XapUyLJarbll WIYY TOAOPXOM,
HapwiiBUMWIICaH Oaiiiyiaap TOTTOOX Hb XYYJb XIPOTJPOHHUMA HAT Mep OaiiiibIr XaHTrax,
LIYYXUHH TOPaKTUKUHH 360pWIMAT apuirax, 3aHaJXUIUIMAH OJIOH X3J03pUir Xyynbg
00IUTON Tycrax, XOXHPOTYHUWH 3pX OOJOH HUWTMHUIH aloynryid OaiuIbIr XaMraaiax ad
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X0J00rIoNTON. XapbllyyJCaH cyjaajiraaHaac y39X3J OYCHBIH 3] XOpeHre aBaxaap
3aHATXUUAIIX TOMT XIPTUIH OYpANAIXYYHUI OOBEKTUB TANBIH IIWHXK, XOXHPIBIH X3MIKI?I,
AIOYJIBIH TYBIIMHI TOITOOX IIANTYYDP, XYHAPYY/IIX OOJIOH OHI[ XYHAPYYJSX MIHHKHANAT
JDITIPIHTYH TOTTOOX IHaapjyarataid  OaiiHa. YYHI3C YHIDCIDH Jlapaax CaHaJbIl
JDBIIYYIDK OaifHa.

1. 3aHaNXUHITMITH COTTAN3YHH Yp HOJIOOT IMT X3PTUitH OypanadXyYHHH 0ObEKTHB
TaJIbIH IIWHXUJ TYCTax

Canam: DpyyruviH xyynmuiiH 17.6 myraap 3yinnm “...0ycam Oadmpraap cOTraa 3yiH
JlapamT Y3YYJICOH TCOH IIMHKHUHUT HIMXK TyCTax.

SnoH, DHATXATUIH MPAKTUKT COTIAI3YHH JapamMT Hb 3aHATXUHILIMIAH TOJ IIMHX
K y313r. MOHTOJNBIH YJCBIH NPAKTUKT XOXUPOTYMHH aijac, COTIII3YHH JapamMThIl
TOTTOOXOA XYHIP3J YYCIAr. DHA 3aajlT Hb 3aHANXUMII 00AUT Oyc XYd Xdpariadsryd 4
aiilac TepYYJICAH, CATr31 3YHH JAapaMT Y3YYJICOH HOXUSIMHAT HOTIOX OOJOMIKHMUAT
HOMOATAYYITH).

2. XyHAPYYIX IIAHXUUT TOTOPXOM 3aaK sul IMUTIAIMNH MIATIaNTal TOITONL00
Oypayymax

Canan:

17.6 nyraap 3yinuiiH 2 1axp X3CTUUT IUHIWIAH:

a) 33BCAT, 3CXYJI 39BCTHIH YaHapTail 3yiI almriacas;

0) OYI3MIIdH YHIICOH;

B) y/aa japaa YHIJICOH;

T') YJII3MK X3MKIIHUHN 311 XOPOHTe aBaxaap 3aHaIXUUIICHH;

BHXAY, DH3TXar 33par yncal 3aHAIXUWUIMIH al0yJIbIH TYBIIMH UHM IIANTyypaap
TONOPXON X3MO3P33p IIATIAH TOTTOOTAAOT. MOHTOJNBIH OJOOTHIH 30XUILYYyIanTam
XYHAPYYJI3X HOXLOJ XaHTaNTIYH Tycrarjacan 6aiHa.

3. OHII XYHAPYYIIDX MMHKUAT HIMXK Tycrax

Canaur:

17.6 nyraap 3yiunn 3 1axp X3CTHUT ITHHAIP HIMK:

“DHD XIprUHT

a) 30XMOH OalTyynanTTail ramMT OyJIar YHIACOH;

0) MX XOMXKI3HHUI 53 XOpeHIe aBaxaap 3aHAIXMIICIH OO0J OHIl XYHAPYYJIdX
LIUHKHUI TOOITHO.” TK 00pWIOX

4. “Marepuaniar XOXHpoJa — yIupy 00JI0X XOXHUPONI -bIH sUITaar Tycrax

Canan: XOXHUPIBIT 36BXOH OOJWTOOP y4YHUpPCaH 3CdX3Ip Oyc ydupd Oom30mryil
3PCIRIT-33P XAMKHX 30XHUIYYJIANTHIT TYCTrax.

OH? TOPIMIH I3MT X3PAr Hb UXPHXA33 Yp JaraBpaacaa yJl XamaapaH HUATMUNH XOp
aroyaTail MXTIH ISMT X3P3T I'HK TOOLOTAOT. DHI 3aalNT Hb I'SMT XOPTHHUI WIPYYIdX,
HOTJIOX YWJI axkusuiaraar 60AuTol 00IToHO.
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5. HoTonrooHs! cTaHapThIT TOAOPXOH 60IT0X
Canau:
Jlapaax manryypsIT )KypaM 3CB3J1 Taiioap X35103p33p ToAOpXoi OOITOX:
- 3aHAIXMAJUIMIH WIdpXUH Oaiinai;
- XOXHUPOTYHIH COTTAN3YHH Oaimai;
- 3aHAJIXHUAIIDII XIPITIKUX OOTUT OOITOMXK;
- BaHAIXUWUIMHH apra x303p (Yr, OW4B3p, YA, [aXUM);— 3aHATXHIIHIH
JaBTaMX.
OpooruiiH MpakTUKT WIYYX OYyp eep eep manryypaap JYTHIAST. DHAXYY TOTTONLIOO
Hb HAT Mep, IIyapra MIHHIBIp rapraxaj HoJIeeIHe.

DAr’dp 30XUIYYIAITHIT XYYJIBJI TYCTaH X3PATKYYIdX Hb MOHTON YIICHIH 3pYYTHITH
9pX 3YHH OPYHBIT OJOH YJCBIH XHUIIUTT OUPTYYIK, “OyCIOBIH 31 XOPOHTHHT aBaxaap
3aHANXUAIIX” OYCHBIH 3]] XOPOHre aBaxaap 3aHAJIXUHIIX TAMT XIPTHHH OypaIIdXyYyHUi
OOBEKTUB TalblH IIMHXK, XOXHMPIBIH X3MX3J, AIOYJbIH TYBIIMHI TOITOOX WIANTYYP,
XYHIPYYI3X OOJIOH OHIl XYHAPYY/IIX IMHHXHUHT WIYY TOIOPXOW OOJTOX OOJOMKTOMH.
MHracH?3p myyxXuilH NpakTUK HAT MOP XAPIKHK, sUT IMUNATIAIMNH [y 1apra, TSHIB3PTII
Oaif[UTPIT XaHTaX HOXION OYPIPXUHH 33PATIRD XOXUPOTYUIH 6MYHHH OO0JOH XyBb XYHHM
aroynryd Oaifman OomuTod Xamraamax OONIOM)K HAMATAPHA. OH? Hb MoHron VYiicana
OMYMIH Xaljamryld Oaljan, XYHHH SpXMHH XaMraanaiTblH OOJUT axWll raprax cyypb
LIMHYWIA OOJDK Yaaax oM.
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®UHTEK CAJIBAPBIH 3AX 333JIMIH XOI')KWJI: OJIOH YJICHIH
XAPBIYVYJCAH CYJAJITAA

(HUx bpumanu, Xamao, AHY-vtn ycuntzdzn 033p)

DEVELOPMENT OF THE FINTECH MARKET: AN INTERNATIONAL
COMPARATIVE STUDY
(Case Studies of the United Kingdom, China, and the United States)

JAXUC-uiin 0okmopanm
Ipornroamein Xanzan

Xypaaneyii: Cauxyyeutin mexnoaoeu o6ywy unmex (Financial Technology) wo
MIOIIIUIH — MEXHOLOSUUH — OIGUIUNLO  MYJCYYPAAH CAHXYYEUlH  YUTYUICIIHUL  XYPO,
XYpmaosmc, Yp auieutic HIMI20YYI9X 30PUNCOMOU200p IPUUMMIL Xezxcuxc Oyi carbap
tom. Tenbep mooyoo, 3931, XOPOH2O OPYYIANmM, 0AAmeal 39P32 OJOH YU2NIN0 (PUHMEK
WUTIONYYO HI8MIPY, CAHXYYUUH 3aX 3990UUH OYMIY, OPCONOOOHUL OPUHBLE IPC OOPUUIIC
OUICUMAT MEXHONI02UO CYYPUTICAH WUHD 3aX 399autie Oypoyyaxc balHa.

QuHmex canrbapvli X62oCUNl Hb MYXAlH VACbIH 30UUH 30ACSULIH MYBUIUH, OUNCUMAIL
030 Oymdy, X3p32N3SUULiH 3aH MeJes, MOPUliH 0001020, 30XUYYYIAIMbIH OPUHOOC ULYYO
xamaapoae. Miim0 ¢uumex 3ax 3997ulie 306X0H HIE VACLIH XYPIIHO OyC, OJIOH VICHIH
XIMOIHCIZHO XAPLYYYAAH CYOAANC, MYYHOII AHAAU3 XUUX 3AMAAP VHIIIX Hb 000102bIH
OHOBUMOU WULIOBIP 2apeax OHOAbIH YHOIC 00100e.

OHIXYY unmesnddp QuHmex cardbapobii 3ax 399AUUH XO2HCAUUS ONOH YACHIH MYGUIUHO
Xapoyyyaan WUHINCUINC, (DUHMEK OHOOD XO2)HCCOH OPHYYOblH MOA06NoN 00120H Hx
bpumanu, Xamao, AHY-vin stcuwiasn 033p xapoyyyian cyoandlc, 30Xuyyyaaimuli OpUuH,
3aX 3990ULH XIMOHCII, OU3HEC MOOeNb, XIPIAISUUUH XYAIIH aeax OauovlH an2aaz
MOOOPXOUNOXbIE 30PLIOO.

Cyoaneaanvl yp Oyn uo Moneon Yiacvin ¢unmex 3ax 393auiie X02xHcyynsx 60010zo,
30XUYYYAANMAO OHONBIH OOJIOH NPAKMUK Ay X0100200MOoU OYeHIIM, CAHAL 0IBUYYAIXI0
YUSTIIHI.

Abstract: Financial technology, or FinTech, is a rapidly growing sector aimed at
enhancing the speed, accessibility, and efficiency of financial services through advances in
information technology. FinTech solutions have been increasingly adopted across various
areas, including payments, lending, investment, and insurance, fundamentally
transforming the structure of financial markets and the competitive landscape by giving
rise to new digital, technology-driven markets.

The development of the FinTech sector is closely linked to a country’s level of
economic development, digital infrastructure, consumer behavior, public policy, and
regulatory environment. Therefore, assessing FinTech markets not only at the national
level but also through international comparative analysis provides a critical theoretical
basis for informed and effective policymaking.
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This paper conducts a comparative analysis of FinTech market development at the
international level, focusing on the United Kingdom, China, and the United States as
representative cases of highly developed FinTech ecosystems. The study aims to identify
and compare differences in regulatory frameworks, market size, business models, and
patterns of user adoption.

The findings of this study are intended to offer both theoretical and practical
insights and policy recommendations to support the development of Mongolia’s FinTech
market and its regulatory framework.

Tynxyyp yzc: gpunmex, 3ax 3321uliH Cy0an2aa, Xapbyyyjican cyoaiead, CaHXyyeutin
UHHOBAYU, 30XUYYVIANNBIH OPYUH

Keywords: FinTech, market analysis, comparative study, financial innovation,
regulatory environment

CynajiraaHpl acyyJiT:

1. ®uHTeK cambapblH 3aX 333JIMHH XOIKWIJ 30XHIYYJIaIThIH OpPYHH XIPX3H
HeJIeeJDK OaiiHa BY?

2. Ux bpurann, Xarag, AHY-bH QuHTEK 3aX 3337MiH OYTHWHH siraa 10y B3?

3. Mouron Yicaa GUHTEK candaphir XOrKYYJIdX3/ OJIOH YJCHIH TypIiaraac siMap
CypraMmx aBax OOJIOMXKTOH B3?

Cynaaraansl apra 3yii:

Cynanraaraap HOpMaTUB IIUHXWITI9HUN apraap ¢UHTEK cajadapT xamaapax Xyylb
TOTTOOMX,  OOIOTO,  30XUIYyNalITBIH  OapuMT  OWUTYYAHWT, WHCTHTYIVIH
XapblyyJanTblH apraap HIPJIICOH YIACYyIblH (PUHTEKMHH SKOCHUCTEM, 3aX 393JIMHH
TOTJIOTYX, 30XUIyyJard OalryyJularblH YYPTHHMT XapblyyllaH IIHHXHIUI)]. X0&pIord
erer[yIniiH MIMHXWIr33p OJOH YJCBIH TallaH, CTaTHCTUK M3A3I3J, CyAaIraaHsl
OYTIMYYAMIT alIurianaa.

CynanraaHsl Xypa33:

Honxuitn OankHaac rapracaH “@uHTeK 0a CaHXYYTHHH Hpadayi: 3ax 3931 Oa
OOAJIOTBIH Yp JaraBap” Talinand GUHTEKUHUT Yp IHTIN XOTKYYIIXUUH Ty XU JaMHACaH
ysiiaa Xoi000, MAPAIUIMAH OOJOH MIMIAAT TYPIUIATBIH COJUIIO0 YyXaldl OOJOXBIT
OHIOJICHBIT"! 5111 GONrOH (PMHTEKMIH 3aX 335IMHAH XOIKIMIT OHOJIBIH OOJOH IIPAKTHUK
TYBIIMH/ ITUHXWDK, OJOH YJICHIH TYPIUIArbIT XapbLyyJIaH YHIIIXHUIT 30pbJI00.

OH3 XYpadHA (QHUHTEK 3aX 392JIMHH XODKWIA HOJIeeJeX HWHCTUTYLIWHH OpYHH,
30XMIIYYJIAITBIH 00JIOT0, OM3HEC MOJIENb, XIPIMIATUUIH XYJII3H aBax Oannain 33pruir Ux
bpuranu, Xsatan, AHY-bIH KUII3%H 133D aBY Y3H).

371 Feyen, Erik H.B.; Natarajan, Harish; Saal, Matthew, Fintech and the Future of Finance : Market
and Policy Implications, 2023, https://documents.worldbank.org/en/publication/documents-
reports/documentdetail/099450005162250110/p17300600228b70070914b0b5edf26e2f9f
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1.@unTEeK 3aX 333JMHH XOrKJIMHH OHOJIBIH YHIIC

DUHTEK 3aX 399JMHH  XOrKWJl  Hb  36BXOH  TEXHOJOTMUH  J3BILIAAP
tainbapnargaxryii Oereeji »AMHH 3acar, WHCTHTYIM, WHHOBAIM, 3aX 333JIMHH OYTAIl,
X3PAMVIBTYUKH 3aH TOJIOB 33pA3T OJIOH Y33TUIMMH OTTJIONOJA OPLIIOr LOTL Y33II31 IOM.
TuitM33c 9 ync OpHYYIObIH (DMHTEKWHH XOrKWNl Hb CaHXYY, dJAWWH 3acar, TeXHOJIOTH,
HUNTMHUIH canbapblH OHOJ, Cypraajl, HHCTUTYIWHH XOrKWji, OO0JJIOro, 30XWIYYyJaJIThIH
OHIIJIOT, TAATIIPHIH sJITaaraap TaidoapiariaHa.

OnoneiH XyBbJ (puHTEK 001 OaHk, canxyyruiiH canbapeir GPT (General Purpose
Technology)-1 Tynryypian eepuieH MWHIYWIDK Oyl MHHOBAIUIH arcHT.

Oeper Poxepc (Everett Rogers)-uiin unnosayvin mapxanmoin onon (Diffusion of
Innovation, DOI)-oop TMIMHD TEXHOJOTH HUWIAIMJ HIBTPIX VI SBIl Hb XIPITIITYIHAH
XYJI99H aBax OGaiiiai, MTIAIIRI, XaphlaHryl 1aByy Talaac MX33X5H xamaapaar.’’> GuHTek
YHTIUAT3d OOTHMHO XyTalaaHa epreH XdJPATIIdHI HIBTIpY Oyl HE TYYHHH Xsa0ap
X3PATI?, XYPII, 3apUIBIH IaBYy TaTall mIyy1 X0I000TOH.

DHAXYY OHON Hb (PUHTEKHMHH 3aX 3337, 30XHIYYJAIT, TEXHOJOTHHH XYpa3,
XAPATJATYUAH COENBIT HAITIICIH aHAIUTUK Xyp3d 00k erper Oereen (GUHTEK 3aX 33371
3apuM yIcaj siaraaj XyphalTad, 3apuMJ] Hb slaraajl yJlaaH XerkikK OyHr TainOapiax
OHOJIBIH YHAAC 001HO. DOI oHOM HE (GYMHTEKUITH 3aX 333/MIAH JaByy Tajl, HUAITAH Oaiina,
Yp HOJ66 3IPTUiil CaHXYYTMHH TEXHOJOTH XOIKYYJIdX CTpaTeruy] WIyyHx aliuriax
00JI0MXKTOH. YJIC OpPOH OYPUIH MHCTUTYILUHH OPYMH, 30XHUILYYJIAIT Hb TapXalThIH Xypi,
X2JI0»pHiAT Tomopxovaor. Tyxaitnban,

Ux bputann 6omon Cunramyp ymcany Open Banking cucTteMuitH HAIBTPANTIA
MHHOBAIIBIH TapXaJlThIH XypJ OHIIOW Heyiee y3yyJsicoH. Open Banking Hb X3paridsraauitH
CaHXYYTMIH Orermeiiji HI2JITTIH XaHAaNT ONroX, (PUHTEKUHH KOMIIAHUYABIT IIUH
OYTIITIPXYYH, YHITUHITI) OYTIOX, XOPAMUdTYIdA XypAaH XYprax OOJOMXKTOH 0OJIrocoH
IOM.373

Open Banking cucteMuitH HIBTPIAT Hb 30BXOH TEXHOJOTHHH IMWHIWINT TOAUUTYH
30XMIYYJQITBIH OPYUH, XOPITJATUMIH XYJII3H apax Oaijantali XamTpaH (QUHTEK
MHHOBAIIBIH TapXaJIThIH XYPABIT UX3CI3X CTPATETHIH TYIX31 OOICOH.

Xapua AHY-n ¢unTekuitn canbap maxp WHHOBAll XapbLIAHTyH HUX 4
30XMIYYJITBIH Xs3raapiaraMmai Oaijan Hb TYYHHM Tapxairaj cepreep Hejeener
Gaitna.’’* Tyxaiin6an, 30XMIlyyJanT Xs3raapiaraMai yuaup d5XHuil H3BTpyyoruun (Early
Adopters) OonoH wHHOBaI[ HIBTPYY/dru (Innovators)-n maBamrainmar Oereep, HIMHD
¢uHTEeK OYTIAI/PXYYH, YHIUHITIAT TYpIIMX XOIPATIATYAMHH TapXaiT Xsi3raapiaraMal
OaiiHa. AHVY-pIH ¢uHTEK XOIKIMHAH 3arBap Hb MIMHAWIAN OHAOP, 30XUIYyJanT
Xs[3raapjaraMan T3C3H OHIUIOTTOW Oereesl »H3 Hb WHHOBALBIH TapXaiT Hb 3XHUH
CErMEHTH/I TOBJIOPY, 33X 393JI OPTeH TapXax XypIbIl yAaalpyyJnk OaiHa.

372 Rogers, E. M. (2003). Diffusion of Innovations (5th ed.). Free Press.

373 MAS. (2018). API Playbook. Monetary Authority of Singapore.

374 Gomber, P., Koch, J.-A., & Siering, M. (2017). Digital finance and fintech: Current research
and future research directions. Journal of Business Economics, 87(5), 537-580.
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Xerxmwk Oyl OpHYyAbIH (HHTEK 3axX 333JMHH XOIKWJI Hb CaHXYYTHIH
XYPTIIMKHNAT HIMAITIYYIOXD YWTIIICOH WHHOBAI, TEXHOJOTHIH XYypHA, XIP3TIIdTYUilH
maapjyaran Tyaryypiaagar. Tyxaiin6an, Bpasun 000H DHAITXAr Hb JaBYYy TalbIl Xapik
xoparmndEarly  Majority  Xaparmeruamiit  xamapcaH (UHTEK YAITYWITIHHNA XypIaH
TapXaJIThIH TOJ JKHIID? IOM.

Bbpazung Xenee OpoH HYTIMHH HPrdJl, SKIKUT OHM3HEC JPXJIATYUI YIaMIKIIANT
OaHKyyZaac CaHXYYXKHIT aBaxaJl Xs3raapiaramai Tyn (GUHTEK miaThopMmyyd (KHUIIDD Hb
Nubank ¥, PicPay *’°) rap yracuel Oamk, e-wallet, P2P lending 39par 350muiiH
W1aThopMoOp AAaMXKyylNaH CaHXYYTHMH YHIUWITI3T UOIyy[d XYpIraXK, OJIOH MSHIaH
XOPATIATYANAT CAaHXYYTHUHH CHCTEM HATTIK OaifHa.

OHATXAIT YHASCHUH OaHKYYIBIH CYIKID, CAHXYYTHHH YHITYMITI9H] XYPIX O0IOMK
Xsi3raapiaraMan Tyn GuHTeK KoMmrmanuya (kummd He Paytm, PhonePe) mobile payments,
digital wallets, microloans-bIr XerKyYJK, XIpITIATYIUAT CAHXYYTHMHH CHCTEM]I TaTaH
oponuyyink OaliHa. duHTEK IUIaTOPMYYH YAaMKIANT OaHKyyAaap CaHXYYKHJIT aBax
OOJIOMKIYH OYJSIT CAaHXYYTUHH YHITYMIT? XYPrax, SPCOIHNAT YHIIIX, TOI0ep TOOLoOor
XsUToapiyysax Oosomkuiir Ouit Gonrocon. Yywuit yp ayHn JKmwxur OusHecuitH
CaHXYYXHJIT HAMATAC3H, CaHXYYTMHH CHCTEMJ MIMHD X3p3IJdrdui opcoH, Hulrmwuiin
CaHXYYTMIH XYPTIOMKHUIH TYBIIHH ©CCOH Oaiina.’”’

Caunxyyeuiin 3yyunanvin onoa (Financial Intermediation Theory)-oop caHXYYTUHH
Oalryymmaryya Hb XaAralaMsK d39MIIUTY 0a 339JI3TYMHH XOOPOHIBIH MAAIDIUINNHH
acMMMETpHIT Oyypyynax, IYWIT39HUN 3ap bl Garacrax YHACOH YypIrTdi Ik y3mor.’’
DHOXYY OHONBIH Aaryy OaHKyyZl Hb XOpPOHTe Opyyilarduj OOJIOH XOpeHTe Xd3pArTait
ATIIAYYOUUT X07I00X 3yyWwIarduiiH Yypar TYHIRTIIIAT 06ereea Yypar Hb 3axX 333JIHIH
Oyruumiia anmarmier (market frictions) Oyypyynnaxaz 9T IIAT.

I'3BY ynmam>kaanT OaHKYyIbIH 3yy4IalblH MEXaHU3MYYJ Hb UX3BWIPH (DU3UK candap
CYJDK?2, 3apAaji eHIepTIH XSHAIT LIaaraiT, ypT XyrauaaHbl HPOLIECC, MOH M3AI3JUINIH

375 Nubank 1o 021XUiiH XAM2UTIH TOM OUNCUMAL CAHXYY2ULH YITYULIIHUL NAAMPOPMYYObLH HI2
662060 Bpasun, Mexcux, Konymb 33p3e yacyyoao nuiim 127 cas xap32neuo30 yunuunode. SHa
KOMNAHU Hb 62020671 04 60PULIH MEXHON02ULE AUUSTIAH UHHO8AY OYMII20IXYYH, VUNYULII2
XO2HCYYIX 3aMaap canrdbapuvli 06puresmuiie YOupoaH Yueiyyaxc baina.

Nu-utin 3pxom 30punieo Hb CaHXyyeutin meeoecmati 6ationvie bazaceasic, Xapaeudeuoutie Ipx
MI0IAMIU O0120X 518041 662060 YYHUL XYPIIHO KOMAAHU Hb XIPISIISHOUUH CAHXYYeUliH OyX
AALTIBLZ OIMANCUIIC, XAPUYYIA2AMAT 393]IUUH YIIUU2II, UL MO0 OAUOJIbLe XAH2AX 3aMAap
CAHXYY2ULIH XYPMIIMNHC, XO2oHCaulie 0amacode. Tyc komnanu Ho 3apoan bazamai, yp auieutic 0Cceemxic
yaodae yp auiuemati, 6peemeox O0I0MA*CMOU OU3HeC MOOeb 033D CYYPUTCAH.
https://international.nubank.com.br/about/

378 PicPay komnanu no 2012 ono Bpazunuiin Bumopua (ES) xomoo 6aiizyynazocan gunmex
KOMNAHU 662000 XYMYYCUH MOH2OMIU XAPbYAX, XYOAL0aAH A8ANM XULX, Xapuayax 0auonvle OaxuH
30XUOH OYMIIX 3amMaap ambOpable Xa10ap 60120x 30puneomouicoop yyccau. 2015 ono myc
Komnanuo bpaszunvin xameuiin mom 6usHec Konziomepamyyovin uae bonrox J&F epynn xepeneze
opyynanm xXutican. https://investor.picpay.com/company-info/about-picpay/

377 World Bank. (2020). Digital financial services. World Bank Group.

378 Gurley, J. G., & Shaw, E. S. (1960). Money in a Theory of Finance. Brookings Institution
Diamond, D. W., & Dybvig, P. H. (1983). Bank runs, deposit insurance, and liquidity. Journal of
Political Economy, 91(3), 401-419.
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TOBIIOPCOH OYTAUT CyypWICaH TYJ 3apuM OYJITMHH X3p3rydraug (KUII? Hb OKWKHUT
OW3HeC OHPXJPrYuA, DSIWHH 3aCTUH XyBbJ OM33I OYATYYHd) CaHXYYXKWIT aBaxaj
Xsi3raapiiaraMall HeXIeJI YYCIAdT. DHD Hb CAaHXYYTHHH XYPTIdIMKUUT Oyypyyiax Toj
XYYHH 3YW1 60JI0T.

@UHTEK KOMIIAHUYJ O3HOXYY VYJIaMXJIANT 3yywlalblH YYPTHHT  AVDKUTAI
TEXHOJIOTHOp WIIYY XYypIlaH, 3apaaji Oararaiiraap ryHIdTraX O0JOMKUHUT OUit 60JITOCOH Hb
CaHXYYTHIH 3aX 399JHMiH OYTUMHMT YHICIIp Hb 0epuwiDk OaiiHa. PuHTEK maThopMyyx
anroput™, big data, XWIIM3I OIOYH YyXaaHBIT AalWIJIaCHAAP OSPCIAIHAH YHIITIAT
CallKPYyyJK, OaHKHBI YJIaMXJIAIT IIANTyypaap CaHXYYKHIT aBax OOJIOMXKIYH Oyiryyasa
YWIUMIr?3 XYPraX HOXUOIHWr OypAayy/Dk OaiiHa. DHY Hb CAaHXYYTHHH XYPTI3MKHHUT
HAMOAIIYYJIBX31 Yy Xall HOJIOOTI M.

OuHTeK TWIATHOPMYYABIH TMKUTAT 3yYWIal Hb YIAMAIIANT OaHKYYIBIH 3yydIaIbIH
OHOJIZ, CYYpPWICaH YHJACO3H YYPILUWI TEXHOJOIMHH OpYMHJ IIMHYYWDK, CaHXYYIHIH
XYPTIdIMIK, DPCIAIIUNH YHIITII, 33X 332IHUH OYTIUHIT 60pUIeX XYUHUPXIT XIPIrCaIT 00K
0aiina.’’”” DH> Hb 30BXOH CAHXYYIMIH canOapblH Yp AIlIUr, XYPTIIMKHUI HIMAIIYYISX
TOAMUTYH, DIUITH 3aCTHITH ©CONT, KIKAT OM3HECUIH XOKIIUNAT IIMKUX CTPATETUHH a4
XOJIOOTIOJITOM.

OUHTEK XOMKIUWH 3PCIRIUNAT TOJOPXOUIIOX, 30XULYYJIaX, 3aX 333JIMMH Yp allruir
HAMAIYYJIDX CYYPb OHOJIBIH H3T O0JI 30xuuyynanmein 30uitl 3aczuiin onon (Economics
of Regulation) MeH.

30XUIyyNaNTelH DAWMH 3aCTHHH OHON Hb 3aX 399JIMHH anjarjan  OoJoH
MOHOTIOJI/OJIUTOTIONMIH OYTAI, MAIDJUIMHH TIHIBIPTIA Oaiipai, ramaan HeJeeJUIHAT
3acaxblH TYJJ TOPUMH 30XHUILYYJNAITBII X3PAMIDX MEXaHU3MBIT cyaangarss’ D5 oHOJI Hb
3ax 33371 J3X TOPUHH OpOJILOOT XYJII3H 36BIIepY, 3aX 333JIUIH anjgaa 3acax 30pUiIroToi
00JI0BY XAT WX 30XHIYYJAJIT WHHOBALMUT OOOMHIIOX SPCIRITIH TK y343r.° DuHTEK
cayi0apbIH XyBB/ 30XHIIYYJIAITHIH TOHIBIPUIT OJI0X Hb CAHXYYTHIH TOTTBOpPTOW Oaiimar,
XOPATITYARH XaMraanaiT, WHHOBAIBIH XKW TACIH TYpPBaH 30PHITHIH OTTIIONIIOJN
OpIIJIOT.

2. @UHTEK 3aX 33JIUIHH 0JIOH YJICHIH XOTKJIMIH KUIII

2024 oHBI PXHUH Xarac KW IDIXUAH (QUHTEK cal0apblH XOPOHTe OPYYJIAIT SAUHH
3aCTUUH yJaalpaiblH Helleereep OyypcaH 4 canbapblH MHCTUTYIUHH XYBBJ TOJOBIICOH
3ax 392JIyYA AaByy Oailp cyypwa XaaraicaH x3B33p Oaitna. Innovate Finance-miin
MBIAIUIIIP IRNIXUN nasap QUHTEKT OpyyJicaH HUUT XepeHre opyynanTt 2024 oHBI 3XHUIMA
xaract 15.9 Tap0Oym am.nosnap 6ok, 2023 onbl Xxo€payraap xaracaac 19 xyeuap Oyypcan
Hb BEHUYP XOPOHI® OPYYJAITBIH 3aX 333JIMHH OOJITOOMIKIION HAMATIACOHUHT Xapyyink
Oaiina (Innovate Finance, 2024).

375 Gomber et al., 2017, Stiglitz & Weiss, 1981

380 Stigler, G. J. (1971). The theory of economic regulation. Bell Journal of Economics and
Management Science, 2(1), 3-21.

Gomber, P., Koch, J.-A., & Siering, M. (2017). Digital Finance and FinTech: Current Research and
Future Research Directions. Journal of Business Economics.
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Ux bpurtanm ync ¢uHTEeK XepeHre opyynantaapaa AHY-piH nmapaa maiaxuiin
xoépayraapt Owumradk, 2024 oHbl 3XHUH Xaract 2 TOpOyM aM.JOJUIApBIH XOPOHTe
opyynainT TarcaH Hb EBpomblH Oycan OyX YICHIH (HHTEK XOPOHr® OpYYJIalThIH
HUAIOAPAIAC MaBcaH y3yYiadaT Oomxk OaitHa. MHTacHp UxX Bpurtanu Hp mnxuiiH GUHTEK
XOPOHT® OpYYJaNThIH 12.7 XyBUUT MaHTaapaa 333JDK, MHCTHTYIHMHH TOTTBOPTOM Oaiimarn,
WHHOBAIHJ 93JITIH 30XHILYYJIAITIH OPYMH Hb 3aX 393JIMIH armiuiThiH Yel 4 calOapbiH
©pPCOIIOX YaBapPBIT XaAranax rojl Xy4uH 3yila 6osmk Galiraar xapyyink Gaitna.>s!

2.1. Hx bpumanu: Hunoeayuitz 0IMiccIH 30XUUYYI1ATMbIH 3426aD

Nx bpuTanu Hb GUHTEK caOApbIH MHCTHTYIIMIHH XOIKIII, OOJIOTHIH MHHOBAIaapaa
IPIXUIL TApryynmar 6ereexa open banking, regtech, digital payments 4urianiassp oHUToi
xerkceH. Tyc yncan 30xuuyynaidtblH “sandbox” OpYHBIT 3pT HOBTPYYJICOH Hb
WHHOBAIUUAT PMXUX TOJ XYYWH 3y OOJICOH. 3aX 333JIMHH ©pCeNIeoH OHIep, BEHUIYP
XOpOHTO OpYyyJaIT WAIBXTIH Oaiimar. Camxyyruiin 3oxwmiyynax xopoo (FCA)-mooc
XIPIKYYICOH  coHnOokcuitHn  3oxumyynant  (Regulatory  Sandbox) Hb  QuHTEeK
cTapramyyaan OOAMT 3ax 3331 Xs3raapjaraMan OpuMHA OYTI3IAdXYYH, YHIUMIr33r3d
TYPLIHX OOJIOMXK OJTOCOH.*

Wx Bputanu yic MHCTHTYUWIH XyBbJ Mx bpuranuiiH 3acruitH ra3pblH (UHTEK
canbGapeld cTpaTery *%2 -1 yHAPCIH (DMHTEKUHH 30XHMILYYJaNThIH XOHIOJIONT, cTapTarl
XOTON0OP XIPITKYYDK, (GUHTEKHHT IAIMKUX OOIUIOrO XIPIDKYYIIXUHH  33PATIRd
MHHOBAIIMUAT JPMKUX, sandboX, JMIIEH3 OJroX, CaHXYYTMHAH TOrTBOpPTOW Oaiimar,
SPCATUIH XSHANT XOPATKYYIIX 33P3T 30XUIYYJIANTBIH areHTIaryyaslr OairyynaH 3ax
392JIMAT WX33D JAIMKCIH WHCTHTYIMHH Xydupxdar opumH OypmayyncsH (The Financial
Conduct Authority-FCA, Prudential Regulation Authority-PRA, Tepwuita 6010r0 I.M.) HE
TYYHUH Yp HeOIeer HAMATAYYJdX Cyypb OojcoH OaiitHa. Heree Tamaap X»3parimdruuiin
XYJ39H aBax 4YaJBap, Najall, X3p3ridd eHJep Oaiiian Hb WHHOBAI] XypATall XIP3rKHX,
CaHXYYTHIH TOTTBOPTOH Oalai, X3pATIdTdHiH XaMraalalThIT XaHTaxX, 3aX 333711 XypAaH
HAIBTPIX OOJIOMKHUUT oNTok OaiicaH OaifHa.

OHONBIH XyBBJ 3HY Hb MHHOBALBIH dIAMWAH 3acar Aaxb learning-by-doing 3apuMbIH
AMJKMIITTal XOPATKHMAT THK YHIISTALSr. DH? Hb MHHOBAUbIH TapxanTeiH oHos (DOI),
30XMIYYJAITBIH JIUHH 3aCTHHH OHONTOW YSUINaxX, (UHTEK XODKJIMWAT Yp alIurrai,
TOTTBOPTOM, X3IPATJATd TOBTAH Oaiiinmaap JOMKHUX OOJOMXKHUIT OaTanraakyysicaHTail
X0JI000TO#H K AYTHIK OOJIHO.

2.2. Xamao: IInamegopm 30uiin 3acaz 6a macuimaovln Ho100

Xsitan YICHIH QUHTEK 3aX 393JIMHH XOTKWJI Hb (QUHTEK IIaThopM SAUNWH 3aCTHITH
XODKUIJT XOTOJK Oyl OHOJIBIH TOM kuid? oM. Alipay, WeChat Pay 33par mnardopmyyn
Hb [aXUM XyJajjgaa, HHATMHWH CYJDKIITIH ySJJICAH DKOCHCTEM OYpAYYIICHIp
CaHXYYTHIH YHITYMITI9HUI XIPITidar acap OOTMHO XyranaaHy THJICIH.

381 Innovate Finance. (2024). Global fintech investment trends HI 2024.
https://www.connectingthedotsinfin.tech/2024-fintech-trends-investment-decline-and-shifts-in-deal-
stages/

382 Fintech Sector Strategy: Securing the Future of UK Fintech, 2018,
https://www.gov.uk/government/publications/fintech-sector-strategy
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Xsatan yic (UHTEK calOapblH IPIXUHH TOMOOXOH 3aX 333JYYAMHH HAr Oereen
TEXHOJOTHIAH JIPBIIMI, 30XUIYYJIAITHIT YSUILYyJaH WHHOBALUKUT JIMXKHX OOJUIOTHIT
AMIKHJITTAl X3PArKYy/k OaliHa. XATafblH (PMHTEK 3KOCUCTEM Hb JDJIXHUUJ 6PCOIOXYHIl
rap yracael tembep, P2P lending, wealthtech, Insurtech canbapyynmbir Xerkyylic3H Hb
HMHHOBAIIBIH 0OJIJIOTOTOM CANIITYH ysjiaaTai.

Xstan yincelH (QUHTEKUAH 30xuiyyianT Hb TeB OaHk (People’s Bank of China)
O6onon bank, nmaarransia canbapeiH fintech OyTIOrmPXyyHHHT XsiHax XsATaablH OaHK,
maatraneiH 3oxuilyynax xopoo (China Banking and Insurance Regulatory Commission,
CBIRC), CanxyyruiiH 3aX 333JI, XOpOHT® OpPYYJIAITHIH IIATHOPMYYIBIT XTHAaX XsITaIbIH
YHOT naacHsl 3o0xuiyynax xopoo (China Securities Regulatory Commission, CSRC) 33par
30XUIyyJiaX OaluTyyJuIaryyablH XsIHAIT JI0p SBarJiar.

Darasp Oairyysiaryyn (GUHTEK KOMIIAHUHH WHHOBALIBIH XODKHJ, X3PATI3TYUUH
XaMraauaiaT, CAaHXYYTMHH TOITBOPTOH OalUIbIT TAHIBIPKYYJDX 30XMIIYYJIAIThIH OPUYUH
Oypayymmar.

Xsran ync Regulatory Sandbox 3arBapbir opoH HYTIWiAH TYBIIMHA Typiuwk, fintech
KOMITaHUY/a]l IMUHY OYTIATIAIXYYH, OM3HEC 3arBapbil’ TYPIIUX, XIPATIIYUNH dPCAITHIAT
Oaracrax Oomomxk osroxor. Xsramax Open Banking-tait Tectdsit APl wnTerpanmiin
Oomtoro Hb OaHK OoyioH fintech KOMIaHMyYABIT erermena CyypwicaH XaMThIH aXWlIaraa
XUIX OonomMxwuir onrozor. OH3 Hb mobile payments (Alipay, WeChat Pay), wealthtech,
Insurtech mrardhopMyyasiH XypaaH XerKIHHT IIMKCIH.

XsatanelH (UHTEK XOTXJIMHH Kum»d Hb DOl 0a 30XHIyynanThlH OHOJIBIH
OTTJIONIIONT, CYYpWJIaH CaHXYYTMHH XYPTI3MK, WHHOBAIBIH XYpA, XOPITIATYUiH
XaMraajanaTbII H3TTTH 30XHUILyYJICaH 3arBap OOJOXBIT XapyyJijar.

Xaran Yiacam QUHTEK 3aX 33311 X3PATIATYUNH 11ap XYPI3rddp IAJIXUHI TIPTYYILIAT.
Mobile payment (Alipay, WeChat Pay), onnaiin 3331, tuiaTopM/ CyypHIICaH CaHXYYKHIT
OpreH JRJIMIPCIH. ['ACHH Xd/IUM 4 3aX 393JIMHH TAJIRITTOU ysulaH TOPUUH 30XHUILYYJIAJT
CYYJIMIAH KUY Y31 SPUUMIKCIH Hb (PUHTEK CAIOApbIH OHIIOT IOM.

I'5BY 3ax 3937MIH TOBIOPOJ, CHUCTEMUHH SPCADT HAMAIICIHTIH X0JIOOOTOWroop
TOPUIMH 30XMULYYJIANT CYYJIUHH SKWIYYIDA SPUUMKIK, (UHTEK canOapblH ©CeJTHIT
CaHXYYTHIH TOI'TBOPTOH OaliJIbIH OHOJIBIH YYIHA3C JaXUH YHIJIIX LIaapyiara YyCCcoH.

DIrasp apra X3parciyyal Hb HHHOBAIBIH TapxanTsiH oHoul (DOI) 6a 30xuilyy1anTeiH
SAMHAH 3aCTUHH OHOJ-TOM YSINaX, (PUHTEK XOrKIMHUr spcadn Oararail, yp ammrrai,
XYPTIIMIKTIHN Oaljiaap I3MKWXK OyHT XapyyJsiaar.

2.3.AHY-bIH (puHTEK MHHOBAL 02 30XHLYYJIAJTHIH OPYMH

AHY-biH ¢punTeK 3aX 3331 2025 oHg ~58—106 Tpoym USD xamMkd3H[ OaliHa Tk
Toororaox Oaliraa 6ereen 2030 xypTan ecex XxaHjiararai.

3apum cynanraaraap 2032 oH xypTan 3ax 3331 200 TopOyM mOIIapT XypHD Tk
Taamarjax Oaiiraa 6ereen AHY QuHTEek XepeHTre opyyhanraap AIXUNI TIPryyIk, 599
XOJIUII9p AaMxKyyiad 7.3 TapOym am.fomap TaTkd). Mx Bputanuitn gapaaraap JHATXor
(837 cas am.mommap), Xaran (589 cas am.nmommap), ['epman (462 cas am.nmomnap) yiacyyn
TOII TaBx Oarrcad OaiiHa.
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AHY-1 ¢unTex canbapblH MHHOBAIL XapbLAHTyH eHIep OOIO0BY 30XMIYYJAITHIH
OpYMH Hb XapblIaHTYH Xs3raapiargMman Oaiiraa Hb calnbapblH TapxaiTald TOHOPXOU
cepreep Hezeemx OaitHa (Gomber et al., 2017).

30XUIyyJNanT —Xs3raapiariMall  y49up HHHOBAIl HIBTPYYJOrd OOJOH  SHHMI
XOPITIdrYMy  aBaMraiigar 6erees, MuH GUHTEK OYTISIIPXYYH, YHITYAITIAT TYpPIIK
XOPOTIBTYIUIH TapXant xssraapaaraman 6aiina. DOI oHONBIH Y3311 OapUMTIANBIH aTyy,
30XUIYYyJaIT Xsi3raapiaraMan Hb Innovators — Early Adopters cermeHT? TapXanThir
IMkuX Oonosd, Early Majority 60J0H TYYH?3C Haamrxu X3parimdraauir XypaaH TaTaxam
caaj 0oJIOT.

AHY-piIH (¢uUHTEK XOIXUJIMHH 3arBap Hb I[IHHAWII OHAep, 30XHIlyYJIalT
Xsi3raapjaraMan T3C3H OHIUIOITOW 0ereesi 3HS Hb WHHOBALBIH TapXaiT Hb JXHUN
CErMEHTH/I TOBJIOPY, 33X 333JI1 OPIeH TapXax XypIbll' yAaalpyyJnK OaiHa.

AHY-pIH 3acTHifH Ta3ap €epwWIOTNeX OyH TEXHOJOTHYIAJ PETYIIAIUHT IIHMHIUIIX
xaHjnarataii Oaiina. OuH» Hb Open Banking, xpunto nypam, Al-uiiH cranmapt Oa
OTOTITUITH aroyJITYH Oaiat 33paT OJIOH TAIT acyy UTBIT XaMapd OaifHa.

Cyynuitn yen PayPal-uiiH 0aHK JUIICH3UITH XYCOJIT SH UMV TOM ajXxaM OOJDK
OaiiHa. AHY-bIH QuHTEK OYTIITIIXYYHYYA JRNIXUHA TaXWH XIPITIATYIR]] HOJIOOIK, OJOH
YIICBIH CAHXYYTHIHH CTaHIAPTHIT IIMHIYMIDK OaifHa.

- AHYVY-biH QuHTEK canbap

- HpnxuiiH ¢buHTEK VHHOBALIMH TOPryyJIordy
XOparidruviiH maapuiarajl HUMICOH OJIOH TOPIMMH YIUTYHIT3ITIU
Al, blockchain, real-time payments 33p3r TEXHOJOTHYJbIT
XOCIIyyJICaH
Wpasayiin ynam eprexxux OOIOMKTOHM canbap XoBIdp OaifHa — 3ax
399JIMHH  OCOJIT, XOPIIJITYUMH  OpreXXuX COHHUPXOJ,  [IUHD
TEXHOJIOTMY/IbIH HAOBTPIJITHIH ayaap.

@UHTEK 3aX 322JMIH XOIKWJ Hb WHHOBALl, 30XULYYJIaJIT, UHCTUTYLHUHH OpPYUH,
X3PATIATYUNAH XYJI9H aBax Oaljial 33par OJIOH XYUYUH 3YHJICIIC XaMmaap/iar.

Hoopx xycuarma Mx bpurtanm, Xarang, AHY-biH GUHTEK 30XHIyyTaaTBIH TOJ
OHIIJIOT, HHHOBAIIMIAT IPM)KAX MEXaHU3MBIT XapbIlyyJaH Y3YYIdB.

I:IHCTHTyuH WunoBanu Open X3parmrau
WH ron | . Sandbox/ . . .
Ve . T IDMXKUX | . Banking/ WH  xymoH | Tainbap
Oairyysiar Pilot 9
a MEXaHU3M API aBax Oaiigan
Sandbox Hb
Regulatory fintech
Hx Sandbox, o OYTIOTIPXYYH,
Bputan | FCA, PRA | incentive- | Oumep pelr(l' OHnep OusHec
u based Banking 3arBapbIr
regulation TypLIUX
0ooMXK
OJITOJIOT;

217




The Theory, Methodology and Contemporary Trends in Comparative Law Studies-2025

XOPATIATYUA
IIHHD
TEXHOJIOTUHT
XypIaH XYJI99%K
apjar

Mobile
payments, P2P
Zones API ot
PBoC, incentive- TyOLWHIT I;I;{;“:ngu, X3PATIINI
Xsaran | CBIRC, based P Ao JyHn-eHnep | eHpep; UIMHD
CSRC regulation bis Oyc cyyprican OYTIIrAdXYyYHH
fintech ’ XaMTBIH Hr TYPIIUX
. aXwaraa yP
licenses 30XUILYYJIaIThI
H OpUYUH

OyprcaH

Early adopters
JaBaMramijar;
. API Sandbox-uitn
Innovation Orr 6w, | integration TOBIIOPCOH
FRB, OCC, | Hubs . i CHCTEM
’ N lot & bank | ©Ongep NI
CFPB, SEC | Fintech p! . Oaifxryit q
Charter programs gﬁllaboran Fintech
Charter, Hubs
Hb WHHOBAILIMUT
JIDMIKIOT

AHY

Jyruaar

OHAXYY AT QUHTEK canOapblH 3aX 3337MHH XOTKIUUT OHOJIBIH OOJIOH MPAKTHK
TYBIIMH] XapbllyylaH MUHKWLUII. OJIOH YICHH TypLUIaraac y33x37 (HUHTEK calbapbiH
TOTTBOPTOW XODKWUJIJ WHHOBALMUT JIOMXKCOH 30XUIYYJNalT, WHCTUTYLHHH MTIIIIDI,
X3PIMTITYUAH XaMraajanT XapuilaH ysuiacad 0aix maapanarataid 60JI0XbIT Xapk OOJHO.

Xapbiyynanraac y39x34 Mx bputaHu HHHOBal, WHCTUTYUMHAH JIOMIXKIIAII3PII,
XsTan XOpIridryuidiH epreH Cyypb, TEXHONOTMHH MacmraOraiiraapaa, AHY nmwxwuran
IIWDKAITHIH YIH XaTad Oalian, MHHOBAIMHH MIMHAJIAT Oaiianaapaa surapy OaifHa.

OuHTEeK canbapblH 3aX 333JMHH XOIKWI Hb JAWWH 3aCTUHH ©CeNT, CaHXYYTHiH
XYPTIIMKHHUT HAIMITAYYIX CTpaTeruitH au xonbormontoit. ONOH YICHIH XaphIlyyJcaH
cyJanraaHaac y33x3/1 (UHTEK ca0apbir aMKUITTal XOIrKYYI3X3]l MHHOBAITUHUT JIIMIKCOH
30XULYYJIQITBIH OPYMH, TOP—XYBUMH X3BUUIMHH TYHIUIAN, X3PATJIATYUNUH MTCAIANAT
XaMmraajiax MEXaHH3M 3alIITYH maapajgaraTtai.

XapblyyJicaH cyJajiraaHaac Aapaax 3yH TOTTOJ aXKUTJIariaHa.

Horayraepr, ¢uHTEK 3aX 39370UMH aM)KWIT Hb TEXHOJIOTHMHH TYBLIH33C TajaHa
WHCTUTYLUUMH 30XMOH OalryyjanT, 30XMILYYJAITHIH YSH XaraH Oalanmaac HX33X5H
Xamaapjar.
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XoépayraapT, TOM 3ax 333JIT3H OpHYYA (XATax) MACIITA0BIH Yp AlITHIT amIurianar
00J1 KIDKUT 3aX 339AT3U opHyya (MoHron) OOMIOrbIH ysSH XaTaH Oaiijaji, HHHOBAIIbIH
XypZA I93p TyAryypiax IaapajgaraTai.

I'ypaBayraapt, 0JOH yJCHIH TYPLUIATBIr MIyYy[ XyynOapiax Oyc, YHICHUN OHIUIOTT
HUHIYYJISH acaH 30XUIyyJaxX Hb dyXad.

MoHron yrncax GUHTEK 3aX 3321 Hb CYYJIUHH SKWIYYID[ XYypATail XOTKmK Oy
canbap 0ereej CaHXYYTHHH XYPTIIMKUAT HIMAITAYYIDX, TOIOOP TOOLOOT Xsuibapuryysax,
KIDKAT OU3HECHHT MPMXKUXDJT 9yXal YYpar TYHIPTrK OaifHa. YIICHH CaHXYYTHIH OyTaI,
TEXHOJIOTUHH OPYUH, XOPITIIIYUNH COEN, 30XUILyYIaIThIH OPUYHMH Hb (PUHTEK XOTKIHUAT
TOJOPXOMIIOX FOJI XYUUH 3YHIIC FOM

Mowuron Yican ¢puHTEK candap XapblaHTyH IIMHY OOJIOBY I[AXUM TeJI0ep TOOI00,
e-money, P2P yiumumnras Xypmanrai xerxkmk 0OaiiHa. 3ax  3390MHH  XOMIKID
Xsi3raapiaraMai, XepeHre OpYYIalNThIH 3X YYCBIp XapblaHTyil 0ara, 30XWIyyIaidThIH
OpYHMH OYP3H TOJIOBIIOOTYH 39P3T COPWIIT aXKHUTJIArJIar.

Monron YiceH XyBb]l pUHTEK canbapbiH 00IOT0, APX 3YHH 30XHILYYJIAJITHIT OJIOH
VICBHIH CTaHAAPTTAl HUMIYYIIXA3D YHIICHUNA DAWHH 3acTHiH OyTdI, 3ax 333JIHiH
OartaaMKMHT Xapraj3aH OJOH YJICBIH IIMJIIAT TypluIaraja TyJIryypjiaH QUHTEK calOapbiH
30XHITYYJAITHIT OONIOBCPOHTYH OOMNTOXK, 3aX 393IIMHH €PCeNIeX YaJBaphil HIMATIYYIIX
Hb 3YWTOH.
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OPYMH YEUIWH YHJACOH XYYJbT ECHbI MOJEJIb, JAPAATUIH
TYBIIWH] YUPAX SPCADJI, IIUMABIPJIIX APTA 3AM

T. Azoicapean, ooxmop (Ph.D)

JIXUC-utin, Dpx 3y, HutieMutii YXaauvl cypeyyiuiin
Huvimuiin spx 3yiin mauxumuiin 030 npogheccop,

1] Jlatiputivaa.

MYHUC-uiin Yac, mop cyonan, onon yncoln xapuiyaa,
HUUMUUH yOupoaazvli cypeyyauti Hutimuiin youponacvin
MIHXUMULIH MASUCTIPAHM

Xypaanzyii: YHOCOH Xyyautin 3px 3YUH WUHICAIX YXaanO “YHOC3H 3px”-uiin
OlI207IMbLe MOOOPXOUIOX OHOJ, apad 3YUH CYYPb Hb XYHUL d3PXULIH unocou, apoduiivii
Cyypb 3apuumo myneyypaaoae. Ye unmedsno yYHOCOH IPXUliH manaapx OuneoimulH yycol,
XO2oHCUN, OHOJIbIH XAHOAAZYYObIH AN2aa 600K 2a0aad Yic OPHYYObIH MYypuLiaea MmyyHYIIH
Yuocon xyynem écrvt moemonyooHo YHOCIH 3pXutie X3pXoH MOOOPXOUINC, XIPICHCYYAIX
apea 3yun yHocutie wunsicuncon. Mon Moneon Yacvin Yuocon xyyautin y3o1 6apummiaano
YHOCOH 3pX, 3pX 401002 bamaneaaxcyynaxad myneapy OV OHON XIPISAIIHUL 30pUUIL,
MyyHuie 0aeéan myynax apea 3yUH WUHIYIINUUH XIPI2Ydd, WAaponasblh manaapx
cyoaneaae XuicoH 60HO.

Abstract: In the science of constitutional law, the theoretical and methodological
foundation for defining the concept of “‘fundamental rights” is based on the philosophy of
human rights and the core principles of democracy. This paper examines the origins and
development of the concept of fundamental rights, differences in theoretical approaches,
and the experiences of foreign countries. It also analyzes how fundamental rights are
defined and implemented within constitutional systems. Furthermore, the study explores
the theoretical and practical contradictions that arise in ensuring fundamental rights and
freedoms under the Constitution of Mongolia, as well as the need and necessity for
methodological reforms to overcome these challenges.

Tyaxyyp yzc: YHOcon xyynvm éc, YHOCOH 3px, YHOCOH Xyylb, XYHUL 3pX, YHOCIH
Xyyauin ysy, YHOCOH dpXULIH Xameaanaim.

Keywords: Constitutionalism, Fundamental Rights, Constitution, Human Rights,
Constitutional Court, Protection of Fundamental Rights.

Opuumna

YHAC3H 3pXUUT A33]3JK XaMraajaax Hb YHIACOH XYYJIbT TOPUIH HAT TOJ1 YYPIT MEH.
TuiiMda3C Xyyllb TOITOOX, FYMLPTIAX, WIYYX 3pX MAMAJIUMNH YN aXKWjularaa XYHUA YHICOH
IPXIp Xs3raapiaraax Oaiinar. XyBb XYHUH 3pX 3pX 4eieer Tep 3acTUHH Ayp 30prooc
XaMraanJar yupaac YHACIH 3pXUHUT YHACOH XYYJIUIH XaMIMHH I3/ XOM X3MXKI3 K Y33X
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Hb Ouit**?. YHACOH XyynaumilH IIyyXyy[a YHICOH SPXMHI Xamraajiaxbil H3H TOPTYYHUH
30pHITOO0 OONTOMOT Hb YYHTIH CAIITYH XOI000TOM.

1. YHACOH XyyJbT €CHbI OHOJIBIH YHIIC

OpuuH yeuiiH 3pX 3YWT ECHBI Y321 caHaa «YHACOH XyyJbT &c***» GOOH HArIHTI?
X3IIO3PIIMH TOTTCOH TOMUNTYH YHACOH XYYJibT €C TIIAIT Xyyib (3pX 3YH) OoN SUCHitH
0ereej P31 XYUYMHTIH, TOp 3aCTUHH 3pX MDIRI apJ TYMHAIIC YYADITIH, 3aCTHHH Y
@KuUIaraa Xyyjiuap Xs3raapiarjcaH, XyyJdb Hb XYHHUH 3PX3I YHAICIOTACOH S Gaiixsir
oisromor OaitHa. ©epeep X3J03J, XyBb XYHUU dPX UOJIOO TOPOOC OJIT0X TOTTIOT 3YHII
Oui, XyH?3C cammryid >kam €c oM. 3acTUiH Ta3ap Hb Taruxyy apa TYMHHH
TOJIOOeJIerYI0eC TOITOOCOH XYYJIWHH Aaryy aXwulaHa. TeleeNeryiuiiH Xyyjlb TOITOOX
YW axuiuiaraa YHJICOH XYyYJbJl 3axyparjax €CTON I'3C3H Y33J1 OHOJIOOp YHACIH XYYyJib €C
UIpaII3 0IHO 3% U.Onepbasp®® rogopxoitmxan.

Tyynwda AnsOept Benn Haiicu (1835-1922), OkchopablH uX CypryyluiiH 3px
3yiu: "YHACOH XyynbT €C Hb 3pX 3YHH J337 3ap4uM 06ree]l 3HIHIH XyyJIb TOITOOMMXK0OC
siraaTad. DH® Hb 3aCTUHH Ta3pbhlH Oyp 30pTroOp 3acaryiaXxbil Xs3raapiaxk, HUpraJuiiH
YHIC3H SpXMHI Xamraanjgar. YHACOH XyyJdbT €C Hb 3acamanblH Xyyidb €CHbI Oaiinai,
XyyJIMHH OMHO XYH OYpHIH TOTI Galiuiblr maapaar-®’ rmxao.

Hutep I'pumm (1937), bepnunwuii ux cypryynuidH YHICOH XYYJIUHH Tpodeccop:
"OpurH YeuiH YHICOH XYyJbT €C Hb 30BXOH YHICOH Xyynb Oairaa scaxan Oyc, xapuH
TYYHHH aryyira, YHACIH 3PXYYIUHT X3pXdH XaMraaiax, HIyyX 3pX M3JIdJ, TepHiH Oycas
OaliryysuiaryyablH YYpar, UPI3AUNHH OPOJILIOOHBI MEXaHU3M]l YyXaMXYY WISPIAr. YHACOH
XyyJdb Hb aMbJl OapUMT OWUYUT GOree]l Mar YeWH COPUATYYIaa Xapuy YHIADT Y3YYIdX
yajBapTaii 6aiix écToit**® xomMa9K0.

JIuGepan yHACOH XyynbT ECHBI Y3371 OapuMTiIail Hb TaBaH YHICOH 3apUMBIr aryyjijgar
0ereej HATAYTIPT, TOPUIH SPX M3 0a SHIUKH 3pX MAUIMAH sIraa, XoépayraapT, I35
3pAMOUIH Xyyidb 0a SHIMHH XYyJIWHH siraa, rypaBOyraapT, YHICOH 3PXUUI xamraanax,

383 Xonboonwv: Byzo Hatipamoax Iepman Yacoin Yuocou xyyns. 1949, (rev.2014). Amapcanaa. X nap. I'adaao
opHyyouin Yuocon xyyav. [Jovoic 6uuue. Y6., 2024., 67-127 oaxe man. 1 0yessp syiauiin 3 daxs xacsem “Xyyne
TMOSMOOX, 2YUYIM2IX, ULYYX IPX MIOIULH 3§239C XYHULL FHOCIH 3pXutie utyyo youpoiaza 60120x, mao2I9putis
ViU adicunnazaa sHIXYy apxasp xsazeaapnaeoax”’ myxau mooopxou 3aacaw 6atioae.

384 Anemuiin «Constitutionalism» «Constitutionalityy 2ax otinzonmyyo sapmwin aneaa 6apae 6aiixeyii. YHOCOH
xyyavm écvie YHocou xyyavm apoyunan 6ywy « Constitutional democracyy, « yHOCIH Xyyavim mepy 6yioy
«Constitutional statey 235 HIPIIX Hb OULL.

385 The New Encyclopedia. Vol. 25. P. 979

386 4 Ouepbasp. Monzon Yac 0axv YHOCOH Xyyabm ECHbl X020ICUN, MY YHULE Y2 XaHOA2a CI0I6N XyYib 3yiiH
00KmMOopbIH 33pae xameaancan 6ymaan. Yo., 2014. 26-27 daxe man

387 Online Library of Liberty: Introduction to the Study of the Law of the Constitution (LF ed.) - Portable
Library of Liberty

388 Grimm, D. (2016). Constitutionalism: Past, Present, and Future.
https://books.google.ru/books/about/Constitutionalism.html?id=qRABDOAAQBAJ&rediresc=v
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JIOPOBAYIIAPT, 3pPX MIUIMHH XyBaapwianT (XsHaIT 0a TOHIBIP), TaBAyraapT YHACOH

XyymuiiH XaHanT rax A.Bambaxaprai ToI0PXOMIK?I.

OpurH YeHitH YHACOH XYyJIbT TOPUHAH 30PHITO Hb TOPHIH dPX MIIIUHT ajb 000X
XyyJbuliax, 9pX 3yHH apra x»109pT opyynax ssaan Mon>"’. TuiiM 4 yupaac 91yr?d yHACOH
XyyJIMiH 3pX 3yi Hb Gaifraaraacaa minyy Oaiix écroiir®!, mpakTukaacaa WiIyyT3i OHOJIBIT
XOMKWK, 9HY YYIHIIC YHICOH UyXalldWjar XyyJb 3YHH HIMHXKJIIX yXaaHbl TON caidap
OOJIOH XOrXIDK TeXHUK apra axujuiaraaraap TaiiOapiaraax, yaMmaap YHICOH XyyJIUHH
IIYYXUHH IARABIPI3p OaTanraakvH HUWIAOM IPX XYYHHH XapbllaaHaac YJ IIalTraajaf
XYHHUH 3pX, 3pX XYyJb Hb ©0p06 Xyyib 3YHH IMUHKIDX YXaaHbl OHOI, Y3311 OapumTial,
XYyJIb 3YWH HapUIH Y0JI00HUHN XYYIIb 3YHH XamraanxainT OO0JOH YHJICOH XYyJIUHH 3pX 3YHH
XapHUyIIarbiH TyXai OWITroNT, apra MexaHu3Maap O0assKiH XODKIDK OaifHa.

2. YHAC3H 3pXHUifH Tajaapx y33J1 6apuMTJian

YHIC3H 3pXUHT I93/13JK XaMraanax Hb YHICOH XyYJIbT TOPUHUH HAT TOJI YYPAr MeH.
TuiiMa3C Xyyllb TOITOOX, FYMIITIAX, MIYYX 3pX MAIMNH YHII a)XKUJUlaraa XYHAH YHICOH
5pX93p XsA3raapiaaraax Gaiigar”?

XaMTaalar yapaac YHICOH dPXUHUT YHACOH XYyJIUHH XaMTHIH 13T XOM XOMKID TIK V33X

. XyBb XYHHI 3pX, 3pX U6JIeer Tep 3aCTUiH Ayp 30prooc

Hb Ouit*. YHACOH XyyaumilH IONyyXyy[d YHICOH 3PXUHI XaMmraajaxbll HOH TOPIYYHUMH
30PHITOO0 OONTOMOT Hb YYHT3H CAIITYH XOI000TOM.

Ponanba ABopkun (Ronald Dworkin) - "Taking Rights Seriously" (1977)

JIBOpPKHMH YHICOH 3pXyyAuir "trump cards" (OyX sUTaiTBIH X€36p) X3MAI3H HIPIIK,
9Ar33pP Hb MXIHXAZY YHAICHUH 3pX 3YHH TOITONLOOHA Tycrarajar XapuH XYHHH 3pXyYyZd
Hb WIYY OpTeH XypadTail GuirocoGritH YHIAICIIITIN IK Y3¢oH. Tapanp:

n

1. Yuncsn opx: "HHcTHTyumonans 9px" - Tomopxoil Oaiiryysuara,
MeXaHU3Maap XxaMmraajaracaH.

2. Xynuit spx: "Mopanp 3px" - XYH TOPOIXTHUI HUHTIAT YHOIT 3YHICa]
YHJIPCIICOH K aHruiacan>>,

389 Byambajargal A. A Study on the Problems and Improvement of Constitutional Review in Mongolia. A
Dissertation for the Degree of Ph.D. Graduate School of Kookmin University. 2014. P. 26-29

39 Tumpux Mano. Ipx 3yt yac mepuiii X00poHOblH Xapuayaard YHOCOH XyYauiin wlyyXutin 3319X 6aip cyypb.
//Moneon Yacein Ynocou xyynuiin yay. (unmean, eyyanuiin omxamesn). ¥Yo., 2007. 385 oaxv man

391 Ascmpuiin xyynvy apoamman Xanc Kensen xyynv 3yiin WiuHM*CAX yxaansle batieaa 3ytiautie Oyc 6aiix écmoil
3yuauLe cy0andaz WUHICIIX YXaan 2adic y3ic baiie. Onopbasp. Y. YHOCIH Xyynom EcHbl X02oICUL, MY YHULL Yue
xanonaea. Tyyx, yac mep, spx 3yi. V6., 2014. 37 oaxv manaac oam uuiiae.

392 T. Asocapean. Xyyno 3yiin xapuyynaza.yo.,2023.87-p man

393 XBHT'Y-vin Ynocon xyyauiin 1 Oyeoop syinuiin 3 0axs xacoem “Xyyio mozmoox, 2yuysmasx, uyyx opx
MIOTULIH 3Y293C XYHULL YHOCOH dpXutie utyy0 youponaza 60120x, ma023dpulii Vil axicuiiaead SHIXYy 9pxasp
xs3eaapaazodax” myxaii mooopxou 3aacau baioae.

3% Dworkin, R. (1977). Taking Rights Seriously. Cambridge: Harvard University Press. (Chapter 7: "Taking
Rights Seriously) https://www.cambridge.org/core/journals/american-political-science review /article/abs/t ak
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YH/COH 3pX Hb JapaHTyWUIBIH TopA 0aix OONONIOOrYH TOAWUTYH THIM TOpHITH
OPILMH TOTTHOX YaJBaphll' CYJIpYyJaar. YHICH 3pX3] HAT Tajlaac, 30XHOH Oalryymairrai
IIMT OYJIATIIRINAC OOpHiree XaMraanrax YaaBapryd XOTIPXUH Cyl Tep, HOTee Tajaac
YHACOH XyyJda YJI TOOMCOPJOCOH SIMAap 4 XSHAITIYH XOTIPXUM XY4TdU Tep arwyn
yupyymaar > .
XaMmraajgax Hb TOpHHH Oyxui J Oairyyara, anbaH TyIIAauTHBI YHICOH Yypar Oadmar

TuiiMa3¢ YHOCOH XyyJdbT TOpA YHIACOH OPXMHT IP3IIPH XYHAITIIK,

TOOUUTYH, YHIACOH XYYyJIHHH Xapuylylara XyJ99X YHIRCIAI Oongor OaiiHa. YYHTOH
X0J00TI0X HATIH KHII? aypasai, OXY-pH Iydnyyisx anOaHsl Tyxall Xyydb XapaaxaH
Oatnmarman rapaaryi Oaiixag I1ppIrT anba xaaxaac TaTrajli3caH TACOH YHARCIIIIIP
SPYYTHIH Xapuylylaraj, TaTaricaH XYMYYCUIIH TOMJUIBIT TyC YJICBIH YHJICOH XYyYJUIH
ITYYX X3JIJIIK IPPTUARH aaObIT AYHITYYIRX ambaap opiiosk 000X Tyxal YHACOH XyYIIHITH
X3M X3MIK33 Hb IIYYA YHIWISX YHACOH 3pX 0ereej TYYHHHT TOAPYYJIcaH Xyyib OaTiariaH
rapcas 3c3X33¢C YJI [aNTraajlal YHTuWIdX yaupTail MK MUuHaBIpiaak 0aixas.

YHACOH XyynbT €CHBI Y3311 OapuMTiajiaap raruxyy apAudiUlblH 3apymaap rapd
HAPCOH XyyJb TOITOOIY JI XyyJIHap 3pX OITOCOH TOXHOJJIOJNZ TOPUIH 3Yr3dC HPIraHUM
YHICOH JIPXHUUT XOHIOK OO0NHO. YUHp Hb YHACOH XYyJlb OOJ TOPHHH 3PX MOIHHAT
Xs13raapiacHaap YHJCOH OPXMHr XaHrax 30puiarotoi OGaimar®®. Xyymeryirasp 3acruiin
rasap 4 Tap, UIyyX 4 TOp YHCOH SPXUHT xeHnex écryi>?’.

3. T'agaag yJacyyablH YHACOH XYYJMIH IIYYX3A YHIACIH 3PXTIii X0J1000TOi
MapraaH IMUAABIPIIX akuiuiaraansl Typuuiara (OXY, XBHI'Y, Asctpn)

OXY-biH YHACOH XYYIbJ XYHHUH O0JOH UPTIHUN YHICOH dPX, OPX U6JI06T 6pToHeep
Tycracan Oaipar Oa 3ar33puidr YHICIH XyYyJIuiH Xo€payraap OyiarT 3aacan Oereej

napaax spxyya 6arrana®’:

21-p 3yin: XyBb XYHUH HA3p TOPHUUT Tep XaMraanHa. 23-p 3yiur: XyBuitH 00JI0H 3p
OYJIuitH HyyIL, HOp Tep, CaliH HAPI? XaMraajnax 3pX. 27-p 3yin: XyH Oyp ueneeTsii 30pumux,
OpIIMH CyyX Ta3paa COHIoX 3pX. 28-p 3yl Yxamcap, IIANIMH IIYT3X 3pX 4denee. 29-p
3YWI: Y331 00100 WDPXHIDX, YT Xmx 5px. 30-p 3y DOBIIIRH  HATIRX,
YWIABIpUHHI 3BCAN Oaiiryynax spX. 31-p 3yitn: TaiiBan xarcaan, Iyrjlaad XHAX 9pX IdX
MAT. DAT33P 3pX, 3pX 4eseer YHACHH XyyJIUHH HIYYX XaMraabk, 30pUUrICOH TOXHOII0I

i ng-rights- scriously-by-ronald-dworkin-cambridec-mass-harvard-university-press-1977-pp-293
1200/2D9ACIOSEFBIBOIAIFAIFC77284925C2

395 Eope Hayn Mionnep. Xynuii apx 6a yac opuvl 00moo0d, 2adaad aioyreyii 6ationsin acyyonyyo. Xynuii spx 6a
yHOaCcHull aroyaeyi 6atioan. ONoH YICbIH CUMNO3UYMbIH dIMXxamedn. Y6., 1996. 76 oaxv man.

39 T. Asoicapean. YnOcou Xyynutin amui CyHC: Xapuyyaaza, oHox, y3o.1 bapummian, xapaendd. Yo6. 2025 .53-p
man

37 T. Asocapean. Xyyno 3yiin xapuyynaza.yo.,2023.87-p man

398 OXV-vin Ynocon xyyne, xoépoyeaap 6ynse, "Koncmumyyus Poccuiickoii @edepayuu” (npunsma
6ceHapoouvim eonocosanuem 12.12.1993 ¢ usmenenuamu, 0000penHbiMuU 8 X00e 001epoCcCUliCKo2o
eonocosanus 01.07.2020) "Koncmumyyus Poccutickoti @edepayuu” (npunsma ceHapoOHbIM 2010CO8AHUEM
12.12.1993 ¢ usmenenusmu, 0000perubiMU 8 X00e 00wepoccutickozo 2orocosanus 01.07.2020) \
KoncynomanmlIInioc

223


https://www.cambridge.org/core/journals/american-political-science%20review%20/article/abs/t%20ak%20i%20ng-rights-%20scriously-by-ronald-dworkin-cambridec-mass-harvard-university-press-1977-pp-293%201200/2D9AC908EFB9B01AIFAIFC77284925C2
https://www.cambridge.org/core/journals/american-political-science%20review%20/article/abs/t%20ak%20i%20ng-rights-%20scriously-by-ronald-dworkin-cambridec-mass-harvard-university-press-1977-pp-293%201200/2D9AC908EFB9B01AIFAIFC77284925C2
https://www.consultant.ru/document/cons_doc_LAW_28399/
https://www.consultant.ru/document/cons_doc_LAW_28399/
https://www.consultant.ru/document/cons_doc_LAW_28399/

The Theory, Methodology and Contemporary Trends in Comparative Law Studies-2025

COPII3X MEXAHU3MBIT X3P3DKYYAar. Tarean OXY-biH YHACOH XyYJIMHH HMIYYXUIH Tyxail
XyyauitH 125-p 3yitng 3aacuaap 1. OXY-piH YHACSH XyynuidH myyx Hb OXVY-bIH YHACOH
XYyJIMHH XSHaITBIH 1337 Oaiiryysjuiara 0ereesn YHACSH XYYJIUMH TOITOJILIOOHBI YHIJC,
HPrIHUM YHAC3H 3pX, 3pX 4esneer xamraanax, OXY-biH HyTar maBcrap npasap OXVY-biH
YHACOH XyYyIUIH 337 3pX, LIyyJ HOJeeJUIMNT XaHraX YHIC3H XYYJIHHH Aaryy IIyyX 3pX
M3JJTANAT X3PArKYYIIAT.

XBHI'Y-bH YHAcoH xyynuitH 1 nyrasp 3yinuiiH 3 paxp xacart “Xyynb TOTTOOX,
TYWIITIIX, MYYX 3PpX MIUIAHH 3YT93C XYHUU YHICOH SPXUUT MIyy[ yAMpIUIara OOJrox,
TOATIIPUIH VI aXuWiularaa SHAIXYY 3pX39p Xs3raapiargax’ Tyxa 3aacaH 6a eepeep
xo1m05n "lyyn xaparxux spx 3yi" (unmittelbar geltendes Recht) ragar b YHACOH pxyya
Hb XyYyJIb TOI'TOOMK, 3acarjlajiblH YIUI aKuijiaraar myyz Xs3raapiaaar r3coH YT 10M.

XBHI'Y-bH YHIC3H XyyJIbJl YHAC3H 3PX 36PUCOH 3C3X acyyulaap YHACOH XyyJIUNHH
TOMJION MEXaHW3MbIT 3aacaH Oaimar Oereexn yyHn ['epmansl YHICOH XyymuiiH 94-p
3yinuit 4-1 YHACOH XyYyJIuiH HIyyXda "XoH OYXdH YHJICOH 3PXd3 30pPUCOH TIK Y3337
TOMJION Taprax 3pxTdi" 1k 3aacaH OaitHa. XBHI'Y-siH YHACOH Xyyis 94-p 3yiinuiia 4a
X3COrT: X9H 4 OalicaH, eepHifH YHACOH 3pX Oyr0y YHICIH XyynuiH 20-p 3yinmwmita 4 adx
xacar, 33, 38, 101, 103, 104 ayrasp 3yiuin 3aacaH 3pXUNr TOPUIH 3YTI3C 360PUCOH I'IK
Y3831 YHICOH XYYJIHMHH IIYYX3J TOMION raprax 6omomxroit’®. Tyxaitn6an, 20 myraap
3yin. TepuitH yHACOH 3apuuM 4) Xdp3B X3H HATOH XYH 3HD YHJCOH JIT KYPMBIT YCTrax
OpOJIUIOTO XHMMB3JI, ©6p apra 3aM Oailxryil HexueusJ, OyX repMaH Hpraa TYYHHH 3Cpar
ACOPTYYIRA Y3YYIIX dpxTdit. 33 myraap 3yin. Uproaumit opx Oa anbaH Tymiaaiam TATII
xypTa3mxk 1) I'epman xyH Oyp Hb aib 4 My yJcaja aiiiXxaH UPTIHUNA 3pX, YYPITrTail. 2)
I'epman xyH Oyp M3prammi, 4agBap, MIPIRKIUHH Y3YYJIRITH YHIICISH TOPUMH anbaH
TYMIAAJI]] TITII XYPTIIMKTIH OaitHa. 3) praauii 60JI0H TOpuUitH 3pX, TOPHUITH andaH] Opox
0oJIOMK, TOpHIfH andaHA aXWIacHaap OJDK aBCaH SPXYYH Hb INAIIMH IIYTJIATIAC YII
XaMaapHa. X9H HOISH LIAIIMH INYTISITIH 3CB3J1 WIYTIAITYH OalicHBIXaa yiMmaac siMap
HAI'H XOXUPOJI amcax E€CryH... IT3X MIT.

ABcTpH YACBIH YHACOH XYYJIMMH IIYYX Hb YHJACOH IPXUIT Xamraaisax eBepMell
3arBap OYTIACOH 06ree]l MIIXUil HOIeeNCoH "TOBIOPCOH YHICOH XYYIHHH XSHAITHIH'
AHXHBI KUY IOM. ABCTPH YJCBIH YHJICOH XYYJIbJ 3aXUPraaHbl HMIYYXUNH HIMHIBIP3IP
YHICOH Xyynuap OaTanraaxyyjicaH YHICOH 3pX Hb 36pUUTACOH TOXMOJAONI YHIC3H
XYYJIMHH ITyyX3/1 TOMJIOJ Taprax 3pxTaii rak 3aacan*®.

4. MoHroJa yJjc gaxb YHACIH XyyJbT éc 60710H YHACIH XYYJIWHH IPUUAH Yl
askuIIaraa

MeH 3HAIXYY APXYYAIIC rajHa YHACOH XYYJIMUH XYyyJIWilH 3apuM 3YWIJ YHACOH
SPXYYIUIT 3aacan OaitHa. JKuiims Hb, YHACOH Xyynuita 3-p 3yiumiid 1, 5-p 3yinuiin 2, 6-

399 XBHI'Y-bi1 Ynocon xyyawv, 95 oyesap syiin. GG - Grundgesetz fiir die Bundesrepublik Deutschland
400 4ecmpu yacoin Ynocon xyyav, 144 0yzsap syiin. RIS Dokument
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p 3ydnuiin 3, 7-p 3yinmiiH 2, 8-p 3yinmitH 2, 9-p 3yinuita 2, 21-p 3yinwmiin 2, 26-p
3ydmuiie 2, 31-p 3yinuitn 3, 47-p 3yitnuiin 3, 49-p 3yinuiin 2, 52, 53, 54, 55, 62-p
3YUIUHH 2, 66-p 3YWIMHH 1 33p3rT YHICOH 3pXYyAuwdr 3aacad. JXKummam631, YHICOH
XyyJnuiH 21-p 3yinuiia 2, 31-p 3yinuiie 3-T HUHTI3p33, 4esneeTdi, Iyya COHroX, caHajnaa
Hyyllaap raprax HUpr3HHHA DSpXuir OaranraaxyyicaH. MeH, YHACOH XyymuiH 53-p
3YWIUIH 2-p 3YIII HIYYX XypalaaHa X X3JI33P33 YT X3JI3X 3pX, S4-p 3y Xoprad ui
TaclaH MMHIBIPIAYYIdX 3pX, S1-p 3yilng eepuiiree emreenex, Xyyib 3yHH Tycriaianaa
aBax JpXMHI 3aacaH. YHJICOH 3PXHUHH KarcaaiThll rapraxjaaa 3H3 MAT YHACOH JIPXUUT
opxurmyysk 6omoxryi!,

Monron yncblH YHIACAH XYYJUHH 1L YHACOH XYYJIMHI 36puceH Tyxaill Aapaax
MapraaHTai acyyIuIbIT XsTHaH Y39, TYTHIT raprad YiceH Ux Xypang opyymnax Oeree
X3P3B AYTHAITHHAT Hb YiceiH Mx Xypan xymssH 3eBmeepeeryit 6on LB naxun xsHaH

402

Y39K SICUMH MMHABIp rapragar™”. YyHa:

1. Mouron VYiacelH YHICIH Xyyllb, TYYHI OpYYJICAaH HAMOIT, ©6PUIONTOOC
Oycan xyynb, YiceH Mx XypneiH Oycan muiaBIp YHICOH XYYIIbI HUAIK
Oaifraa 3cax;

2. zapnur, Epenxwuiineruniin Oycaa muiinesp YHACOH Xyyibl HUHIK Oaiiraa
3CIX;

3. 3acruiiH ra3pblH TOrTOOJ, Oycaj MMUABID YHICIH XYYJibJ HUHIPK Oaiiraa
3CIX;

4. Monrou YJICBIH OJIOH YJICBIH P33 YHICOH XYY HUUIXK Oalraa 3¢IX;

5. apn HUMTHHH caHajd acyyirblH Tajlaap COHTYYJIUHH TeB OalryysuiarsiH
rapracaH MHAWABIP Y HACOH XYYJIIbJ HUHIK Oaliraa 3¢ax;

6. VYncerH Ux Xypan, TyyHui rumyyHui 6a EpeHXuiinerdynitH COHTYyIWitH
Tajaap COHTYYJHUIH TOB OalTyyJUIarblH rapracaH IWHABIP YHICOH XYYJIbI
HUHIPXK Gaiiraa ocox*?,

i YHOCOH Xyynuilr 3epyceH Tyxail Japaax MapraaHtail acyymJbIl XsSHaH Y39k,
JyTHAIIT raprad YiceiH Ux Xypann opyyiHa:

Epenxuiinerd YHACIH XyyJib 36PUCOH 3CIX;
Vace Ux XypablH gapra, THINYYH Y HIC3H XYYJlb 30PUCOH 3C3X;
Epenxwuii caiin, 3acruiid ra3pslH THITYYH Y HACOH XYYJIb 30pUCOH 3CIX;

el

VacelH 1331 myyxuiiH Epenxuil nryyrd, YJIChIH €poHXUN NPOKYpop YHJICOH
XYYyJIb 30PUCOH 3CIX;

41 0. Monxcatixan. Monzon yacelr yHOCOH Xyyauap Xameaarazocan YHROCIH 3PXULIH XYP332 MOOOPXOUIOX
Ho. Xynuii apx comeyyn, Vb.,18-19 0sx man

402 Ynocan xyynutin yayutin myxaii xyynv, Y6.,1992. Teputin m3022151 omxomesn Ne(3

403 Moneon yacein yHOCIH Xyyautin ysys0 Map2aan XaHan wuioespasx myxati xyyav, V6.,1997. Topuiin
M2022.71971 Imxamean. Ne0006
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5. Epenxwuiineru, YncelH Mx XypiabiH japra, EpeHxuil caiiaslr orupyyiax,
Vacein YIX XypiblH THIIYYHHHUT 3TYYJISH TaTax YHACSH XYYJb 36pUCEOH X
YHADCIDN Oaiiraa 3¢aX.

6. VYnceiH Mx XypiablH THIIYYH OYpPIH 53pXd3 XIPADKYYIdXIDD OpreceH
TaHrapraacaa HAIaX YHJICOH XyyJIb 30pUCOH I'9X YHIICIA Oaiiraa scax.

YHJICOH 3pXUUT I333JDK XaMraanax Hb YHJICOH XYYJIbT TOPUIH HAT TOJ YYPAI MOH.
TuiiMd3C Xyyab TOITOOX, I'YHLOTIAX, WIYYX 3pX MOUIMMH YHI aXuilaraaHyyj XyHHUH
YHICRH 3pX33p Xs3raapiarnax Oarnar. Mitma YHICOH XyyiIuiH MYYXYYA YHICOH 3PXHUUT
XaMraanaxbil H3H TOPTYYHUH 30puiroo 6onrogort®,

Tarean OXY, XBHI'Y, ABctpu 33p3r YHACOH XyYyJbT TOpPTAH, YHACOH XYYIUIH
OIYYXTOH  yIC OpHYymn 9 YHICOH Xyynmapaa OaTanraakyyjiacaH YHICOH DPXUUT
XaMraajaxsll H9H TIPTYYHHH 30pwiiroo Ooiarox YHACIH Xyylb 00NOH YHACSH XYYIHHH
LIYYXUHH TyXal XyyJblaa TyC 3pXT3H X0J000TOH MapraaHbll YHICOH XYYJIUHH LIYYX
HIUHIBIPIAXIP TOJAOPXOW 3aacaH OaitHa. XapuH MaHail yJICBIH YHJICIH XYyJib OOJIOH
YHACOH XyYJIMHH LUMAH TyXall XyyJnbJ HPI3H YHACOH 3pX Hb 36PUUIICOH 3C3X
acyyuiaap YHICOH XYYJIMHH IPIRA XaHAaX Tajxaap TOIOPXOH Tycraaryi OaiHa.

MoHron yJiCBIH YHACOH XYyylnuilH Xoépayraap Oymaer 16 myraap 3yiin uproHUi
YHIICOH 3DX, 3pX 46JIeer Tycracan Oaiinar*®.

OpunH yewitH YHICOH XYyyJIbT ECHBI MOJAENb, NapaaruiiH TYBIIHUHJ Y9Ipax 3pCadd,
IIUHIBIPIIAX apra 3aMbIl OOJIOBCPYYJIAXbIH TYJA 6 XyBbCATUuWHI TaamarjiaH JIBIIYYIIK
manranaa. YYHI:

Xysrcary 1 (Tepuitn 3px MaAUITH XyBaapuIaiT, TYYHUH IIFIKHIIT)
Xysbcard 2 (YHACOH XyYJIMHH YHAT 3YHi)

Xysrcard 3 (YHICOH XyyJIUHH ITYYX)

Xysbcard 4 (YHACOH XyyJIHIH 3pX 3YHH 30pUnT)

Xysbeard 5 (YHACOH XyyJbT ECHBI TOPOUTOIN, YHICOH XYYJIUHH XsIMpa)
XyBbcard 6 (YHICOH XyyJIUiH HOIMAJIT ©0pUIIeNT)

OpuuH yewiiH YHJICOH XYYyJbT €CHBI MOJENb, JapaaruiH TYBIIMHI ydupax 3pcidil,
IIMAABIPIIDX apra 3ambll OOJIOBCpyyJlaxal HeJeesleX XyBbCAYMII COHIOX aBax/aaa
canbapbIH 3pAAMTAIH CyAiaady/iblH OYTI3I, CydanraaHbl &KWl CYypHIIaH COHTOCOH 0ereen
XyBbcard Oypuiir 4-6 acyynraap acyysx Iianracat.

404 T Asoicapean. Xyyno 3yiin xapuyynaza. Yb., 2023.87 daxe man
405 Momnzon yncotn Ynocon xyyav. ¥6.,1992. Toputin m2093191 omxameon Nel
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Canan acyynreir Google forms ammwriiaH HeNOeJUTMHT YaHApPBIH apraap YHIJIX
Oaifmmaap Morron YnceH 16, Opoc YICBH 8 3pIIMTHHN CaHAJBIT COHTOXK TOOIIOOJIOH
TaaMarJajbIl [anragaa.

Xycnsem 1. Canan acyyneao opoayo2udwin baoan

25 xypTanx 12.5%

26-35 25%

Hac 36-45 50%

45-55 12.5%

55-c p33m1 0%
OpoarTai 56.25%
Xytic
OMOATTII 43.75%
Xyyinb 3yitH candapT 1-23 st
QXIIDTACAH KT

HoxTop 43.75%
Bomocpon Maructp 43.75%
Baxamnasp 12.5%

3ypae 2. Bymyuiin naiiosapmaii 00101 Xy4unmai 6anoan
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Cronbach's alpha Composite reliability (rho_a) Composite reliability (rho_c) Average variance extracted (A...
G1Q 0.913 0.935 0.936 0.747
G2Q 0.886 0.897 0.914 0.643
G3Q 0.952 0.966 0.963 0.838
G4Q 0.858 0.878 0.904 0.702
G5Q 0.973 0.977 0.978 0.880
G6Q 0.912 0.935 0.932 0.697
G7Q 0.695 0.765 0.816 0.538

3ypar Ne2-t OpumH yewidH YHICOH XyYyJbT ECHBI MOJENb, MapaarwifH TYBIIHMHI
ydpax JpcidJi, WIMHABIPIIX apra 3aMbir OOJIOBCPYYJaxajJ HeJeellex XyBbcard 000X
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TepuilH 3pxX MIMIUNHH XyBaapWIaIT, TYYHUH MIMDKWIT, YHACOH XYYJIHHH YHAT 3YHI,
YHIOCAH XyyJaudH IyyX, YHACOH XYYJIMMH 3pX 3YMH 36pumil, YHICOH XyyJibT ECHBI
JIOPOUTON, YHJICOH XYYJIUUH XsiMpail, YHJCOH XYYJIUNH HAMBJIT 00pWIONT 33PTHNT XOPXOH
TeJIeelIexX YaaBapTail, HaligBapTaii OaliHa rIATMUT 3ypraap xapyyJsuiaa.

XyBbCaryuitH HainBaptraii OOJIOH XYYMHTIH Oaiuieir midpxuitncan Cronbach’s
alpha y3yymant #b 0.7 racan TooH xyBbcardaac 0.005-p Oara rapcaH 3HAXYY CyJaliraaHsbl
HaiinBapTail OalanbpIr WIdPXUIUDK OaifHa. MeH HaWaBapTaid OalUIBIH YTTBHIT IaXuH
MIUHKIDXAT TOITMON Too Oonox (0.7 yrtraac eHmep Oaiiraa Hb Taamarjan OaTiargax
OaliHa. cyganraaHbl @XJBIH 0ac HOT IIWHXKWITD 007 AYHAXK  Y3YYIITUHH
XapblyyJIanTblH [UHXUIT? 0erees XyBbcard OOJIrOH I33p AyHAax y3yymant 0.5 racsH
TOOH yTraac eHziep Oaiiraa Hb CyAairaanbl aK/IbIH AyHIQX yTra HalaBapTaid, XyBbcarduj
9pX 3YHH YXaMCpPBIH XaMaapjbll TOJOPXOWIOX OOJOMXKTOW T3ATHMHMT WITIAH XapyyinK
OaiiHa.

3ypae 3. Ynocan xyynutin xeexcauiin yue xanonaea 6a YHOCOH Xyyauilh 4aoamxcuiie
bycao xysbcazuaac XapxsH xamaapy batieaae 3amMelH WUHNCUTIZIIHULL OYHSIIP Xapyyada

Original sample (0) Sample mean (M) Standard deviation (STDEV) T statistics (|O/STDEV|) P values
G1Q -> G6Q 0.370 0314 0.650 0.569 0.569
G2Q -> G6Q 0.535 0.457 0.458 1.168 0.243
G3Q -> G6Q -0.697 -0.447 0.686 1.016 0.310
G4Q -> G6Q 0.449 0.265 0.611 0.735 0.462
G5Q -> G6Q -0.117 -0.064 0.474 0.247 0.805
G7Q -> G6Q 0.490 0.532 0.482 1.015 0.310

3ypar Ne3 raitnbap: Cyaanraansl aX/IbIH XaMTHHH dyXajl [IHHKWIT? 00JI0X 3aMbIH
OIMHXHAITIOP YHACOH XYYJIHWH XOTXKIUHH Yur xaHjamara 0a YHACOH XyyJlIHiH
YaJaM>KUA A9BLIYYJICOH XYBbCArdHl XOPX3H HOJIOeJDK Oairaar MMHXUILIII.

a) YHIOCOH XYYJIHMHH XOIKIUHH YWT XaHmIara 0a YHICOH XYYJIMHH YaJaMiKui
TOPUIMH 3pX MIUIUHH XyBaapuaalT, TYYHUN IIMJIKUIT X3PX3H HOJI0eleX

b) YHICcOH XyyiauwiiH XODKIUHH 4Yur XaHanmara 0a YHICOH XYYJIUIH dYagaMiKui
YHJCOH XyyJIMHH YHAT 3YHII X3PX3H HOJIOOJIOX

¢) YHACSH XyynHMHAH XODKIMWH YMTr XaHuiara 0a YHICOH XYYJIMHH 4YaZaMKug
YHICOH XyyJIUHH NIYYX XIPXOH HOJI0616X

d) YHOCOH XyynuiH XODXKJIMMH YUl xaHajgara 0a YHICOH XyYJIMHH YaJaMiKU]l
YHICHH XyyJIUAH 3pX 3YHH 30pUni XOPX3H HOJI0eIeX

e) YHACOH XyyNuilH XOrXIJIMHH YHr XaH[rara 0a YHICOH XYyYJIHAH dYaJaMKHIl
YHJICOH XyyJIbT ECHBI JOPOUTON, YHACOH XYYJIHUH XAMpPAJl X3PX3H HOJIOOJIeX

d/ YHzacoH XyynuilH XOrXIJIMHH 4Wr XaH/piara 0a YHICOH XYYJIHUAH 4YaJaMKH]l
YHICOH XyYIUHH HOMAIAT ©OPWIONT XIPXIH HOJNOeJeX 33PTHUHT XapBall OJIOH YJICHIH
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cTaHmapT TorrMod Too 6osox T Statistics TooH ytra 1.96 r3c3H TOOH yTraac eHjep Oaliraa
TOXHOJIJOJ] TaaMmarjan Oariaragar 0ereen TOPUHH 3pX MAIAIMHH XyBaapwiaiT, TYYHUI
MAJKUAT, YHACOH XYYJIUWH YHAT 3Yisl, YHICOH XYYJIUNH IIYYX, YHICOH XYYJIUWH 3pX
3YHH 36epum, YHACOH XYYyJbT ECHBI JOPOWTON, YHACOH XYyJIuiH XsAMpal, YHACIH
XYYJUHH HOMAJAT €6pwIeNT 33p3r Hb YHICOH XYYJIMHH XOIXKIMHH 4ur XaHmiara Oa
YH/ICOH XYyJIHH YagaMKu/ Yy HeJIeeJIer r3I3T Hb Xxapariax OaifHa.

[Maamua TOPUIH 3pX MAAIUNH XyBaapUIaIT, TYYHHN INUDKUANT, YHACOH XYYJIUIH
YHOT 3Yisl, YHACOH XyYJUHH IIYYX, YHICOH XYYJUHH 3pX 3YHH 30punil, YHJCOH XYYJIbT
€CHBI JTOpPOMTOJ, YHACOH XYYJIMUH XAMpan, YHJCOH XYYJUHH HAMAIT ©OpWIONT 33pP3IT
aHxaapy axuwuiax 3amaap MoHros YiacelH YHICOH XyyJIUUT OpYUH YEUUH YHACOH XyYJIbT
€CHBI MOJIEJTb HUHAIIYYJIdX OOJIOMIKTOM TIAT Y3YYIIAIIT Xaparjax OaiHa.

Daranp Y3YYIRATYYAMHT Myy OaifHa I'K cynairaanfi OpOJILOTYUA 6ICOH ydpaac
YHACOH XYyIUHH XOTKIUHH YT XaH[uiara 6a YHICOH XyYJIHHH YaJaMKuJ ceper Helee
Y3YYJDK OaifHa I'3K AYTHIKII.

Jdyrasar

YHAC3H 3pX, 3pX 46Jiee Hb YHICOH XYYJIUHH 3pX 3YWH IIUHXKJIDX YXaaHbl TYJITYYyp
x3cor Oereesi YHACOH XyylbT €CHBI Yp HOIOOr IP3IUIYYJDX, apAyiUIbIH YaHAPBIT
TOJIOPXOHIIOX CYYPh Y3YYIIT FOM.

Tuitmras v OXY, XBHI'Y, ABctpH 33par YHACOH XyyJIbT TOPTIH, YHJICIH XyYIHHH
LIYYXTAH yJc opHYyA YHICOH Xyyluapaa OaranraakyylicaH XYHHH YHICOH 3pX, 3pX
9eJIeer XaMmTaallaXbll HYH TAPTYYHUH 30pHIIroo OOMToK YHICOH Xyysib O0NOH YHICOH
XYyJIUAH WYYXUHH TyxXall XyyJbpJaa 3HIXYY O3PXTIH X0m000TOil MapraaHeir YHACIH
XYYJIMAH TIYYX Hb MUHABIPINXIIP TOMOPXOH 3aacaH OaliHa. XapuH MaHal yICHIH YHJICOH
XyyJib 00JI0H YHACOH XyYyJIHHH IPUUMH TyXall XyyJibJ UPI3H YHACOH 3PX Hb 30PUUTICOH
3CIX acyyuiaap YHJICOH XYYJIHHH PRI XaHJax XaMraajlaldThlH MEXaHU3M TOA0PXoil Oyc
OaiiHa.

Haamua TepUilH 3pX MAIAIMNH XyBaapuiaiT, TYYHHHA INWDKHAAT, YHACOH XYYJIUH
YHOT 3y, YHACOH XyyJIUUH IYYX, YHAC3H XYYJIUIH 3pX 3YWH 36p4mil, YHJCOH XYyYJbT
€CHbl OpOUTOJN, YHICOH XYYJUHH XAMpal, YHICOH XYYJbJ HAIMAIT €OpWIeNT OpyyJax
33pAIT aHxaapax 3amaap MoHroa YiucelH YHICOH XyYyJIUUT OPYMH YEUHH YHJC3H XYYJIbT
€CHBI MOJIEJIb 3arBapT HUHUIYYJIDX OOJIOMIKTOM I'3K TYTHIXK OaifHa.

Hpx cynanraann yHA3CIAOH MOHroON YICBIH YHJICOH XYYJIbT €CHBI XOIKUIZ
Jlapaax CaHaJBIT JI3BINYYIDK OaliHa. YYHI:

1. MoHron YicelH YHACOH XYYIUMH LBLRA Mapraad XsSHaH MIMHAB3PIRX TyXai
xyymuidH 13 gyraap 3yinmitn 1 max xacart “UpraH eepuilH YHACSH 3pX, 3pX UeJiee Hb
30PUUTICOH MK Y3B3T YHJICIH XYYIUMH LBIRI 6preiell raprax 3pxTai’” I3k HapuiBUIaH
TyCrax;
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2. Monron VYncax YHACSH XYYJIHHH 3apuMBIH X3PATKHITHA XSHAIT TaBbJar
WHCTUTYL[ Oalixryid Tyd YHICOH XYYIUHH OOTUT XIPATKWITHHT YHOIIIX, 30PWIHNAT
WIPYY/dX OalHTBIH MOHHTOPHMHTHMH TOTTOJIII00 OYpAYY/IdX Mmaapmajaratai OaifHa.
Oepeep x310551 YUX-bH 13pran YHACOH XYYJIUHH XOPITKUITHEH T3] XOPOOo OalTyyIIK,
Xyyib, Oomoro YHICIH XyylbTall HUHIK Oyil 3C3X3M XSHANT TaBHX 33PAT XAI03pUUAT
XyyJabuiIax Hb 3yWTIH. WMitHXYY OaifHTBIH MOHUTOPHUHTHHH TOTTONLOO OYpAB37 YHACOH
XYYJIUHH 3ap4uM, YHAT 3YHJICHHH X3PATKHITIA W TOA, TOITMOJ XSHAIT TaBUIAAK,
TOpPUITH XapHyIyiara 00JI0H XYHHUI SpXUIH XamraajaaT 00AUTOOp II3IUIIX OOITHO.

3. YHACOH XyyJibA 3aacaH HAMIJIT, ©6PWIONT XHUX XYPIIHI XYHHH 3pXUitH
XaMraajanT, Oaranraar TepuilH OOIUIOr0OC IP3TYYP YHAT 3YIJI X3MI3H V39K, anuBaa
HAOMOJIT, ©0pWIeNT Hb XYHUH 3pX, 3pX desieer OaranraakyyJcaH, XaMIaalacaH YUIIITIN
0aiix 3px 3YHMH COEN TeNeBIIYYJIdX MIaapiaratail. YyHu# Tyna YHIACOH XyYyJIHHH HAMOAIIT,
©OpWIONT XUUX MPOLECCUHT W TOJ, OJIOH HUMTUIH OPOJIO0TOH SBYYIK OOIOBCPOHTYH
00JroX Hb 3YUTHI.

4. YHICAH XyyJbT €CHbI OaTajiraar XaHrax XaMruifH dyxaj Xy4uH 3Yis1 60J1 UpraH
OypuitH YHICOH XYyJIUWH MOIJIAT, OWITONT, WUTIAJ YHAIMIIWN oM. Tuitmasc YHICOH
XYyJIUHH 3pX 3YMH OOJOBCPOJIBIT €pOHXHH OOJIOH 1334 OOJOBCPONBIH XOTen0epT
CHUCTEMTIUI?Ip TyCrax, XyyJdb 3YHH CypryyJluyIblH CyJanraaHbl YWTIIL Y HJICOH
XYYJIUHH XOPITKUITHAH MPAKTHK CyJairaar TYJIXYY IPMXKHX, TOPHAH anbaH xaardjbiH
MAPIIUUIMAH cyprantan YHICOH XYYJIHHH 3pX 3YHH MAAJISTHHAT 3aaBaji Oarraax 00mioro
XOPIrKYYJIdX Hb 3YUTIH.

5. XKun 6yp YHACOH XyYIHTH XIpITKWITHHH TailjiaH 00JI0BCPYYIIK, OJTOH HUATI]
TAaHWIIYYyJIaH Wi Tox Oaianmeir xanrax (OKumms Hb: “YHACOH XYYIHHH X3PATKUITHIH
uHACKC”, “YHICOH SPXUNH XIPIDKHITHHH YHANTII” TOX MIT Y3YYIRNTYYAWAT Ouit
6ourox);

Howm 3yii:
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